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In the Court of Appeals of the District of Columbia. 


No. 2699. 

Chin Wah, &c., Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 1097, District Docket. 

United States of America 
vs. 

Chin Wah, alias Chin Suey Wah. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the time 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Affidavit. 

Filed March 26, 1914. 

#1097, Dist. Court. 

United States of America, 

District of Columbia, ss: 

Before me, Anson S. Taylor a United States Commissioner for the 
District of Columbia — Division personally appeared this day Albert 
R. Archibald who being first duly sworn, deposes and says that on 
or about the 5 day of March A. D. 1914 at Washington City in said 
District, Chin Wah alias Chin Suey Wah a Chinese person in viola¬ 
tion of Section 13 of the Act of Sept. 13, 1888 and other provisions 
of the Chinese Exclusion laws of the Statutes of the United States 
was found unlawfully within the United States contrary to the form 
of the statute in such cases made and provided, and against the peace 
and dignity of the United States of America. 

* * * * *, * * 

(Deponent’s signature.) ALBERT R. ARCHIBALD. 

1—2699a 










2 CHIN WAH, &C., VS. UNITED STATES OF AMERICA. 

Sworn to before me, and subscribed in my presence, this 5 day of 
March A. D. 1914. A g TAYLOR, 

United States Commissioner as Aforesaid. 


2 Warrant to Apprehend. 

Filed March 26, 1914. 

The President of the United States of America to the Marshal of the 
United States for the District of Columbia and to his Deputies, 
or any or either of them: 

Whereas Albert R. Archibald Immigrant Inspector has made 
complaint in writing under oath before me, the undersigned, a 
United States Commissioner for the District of Columbia Division 
charging that Chin Wah alias Chin Suey Wah late of Washington, 
in the District of Columbia, did on or about the 5 day of March 
A D 1914, at W T ashington in said District, in violation of Seeing 
13 of the Act of Sept. 13, 1888 and other provisions of the Chinese 
Exclusion law of the Statutes of the United States, wa ? fou “d un¬ 
lawfully within the United States contrary to the form of the Statute 
in such cases made and provided, and against the peace and dignity 

of the United States of America. , . .. „ , 

Now therefore, vou are hereby commanded, in the name of the 
President of the United States of America, to apprehend the said 
Chin Wah alias Chin Suey Wall wherever found in your District, 
and bring his body forthwith before me or any other Commissioner 
having jurisdiction of said matter, to answer the said complaint, that 
he may then and there be dealt with according to law for the said 

°^Given under my hand and seal this 5 day of March A. D. 1914. 


[seal.] 


A. S. TAYLOR, 
United States Commissioner as Aforesaid. 
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Return. 


Received this warrant On the 5" day of March 1914 at Washing¬ 
ton D C., and executed the same by arresting the within named 
defendant at Washington D. C. on the 5" day of March 1914, and 
have his body now in court, as within I am commanded. 


MAURICE SPLAIN, 

U. S. Marshal, District of Columbia, 

Per C. R. SHERWOOD, Jr., Deputy. 


5" day of March, 1914. 
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CHIN WAH, <£C., VS. UNITED STATES OF AMERICA. 


Mittimus. 

Filed March 26, 1914. 

#1097, Dist. Court. 

United States of America, 

District of Columbia, ss: 

The President of the United States of America to the Marshal of the 

District of Columbia and to the Keeper of the Jail of the District 

of Columbia, Greeting: 

Whereas, Chin Wah alias Chin Suey Wah, a Chinese person has 
been arrested upon the oath of Albert R. Archibald, Immigrant In¬ 
spector for having, on or about the 5" day of March 1914, in said 
District, in violation of Section 13 of the Act of Sept. 13, 1888 of 
the Statutes of the United States, was found unlawfully within the 
United States. 

And, after an examination being this day had by me, it appearing 
to me that said offense had been committed, and probable cause being 
shown to believe said Chin Wah alias Chin Suey W ah committed 
said offense as charged, I have directed that said Chin W ah alias 
Chin Suey Wah, be deported from the United States to China 
4 from whence he came, and that he be committed to the cus¬ 
tody of the Marshal of the United States for the District of 
Columbia, to await an order of deportation. 

Now these are therefore, in the name and by the authority afore¬ 
said, to command vou, the said Marshal, to commit the said Chin 
Wah alias Chin Suey Wah to the custody of the Keeper of said Jail 
of the District and to leave with said Jailer a certified copy of this 
writ; and to command you, the Keeper of said Jail of said County, 
to receive the said Chin Wah, alias Chin Suey Wah prisoner of the 
United States of America, into your custody, in said Jail, and him 
there safely to keep until he be discharged by due course of law. 

In witness whereof, I have hereunto set my hand and seal at my 
office in said District, this 26" day of March A. D. 1914. 

[seal.] A. S. TAYLOR, 

United States Com/rnissioner for said 

District of Columbia. 

Marshal's Return. 

Received this mittimus together with within named prisoner. 
March 26, 1914. 

MAURICE SPLAIN, Marshal. 

c. r. s. 


(Here follow photograph and commissioner’s blank, marked pages 

6 to 8.) 
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5 Order of Deportation. 

Filed April 13, 1914. 

United States Commissioner’s Court, District of Columbia. 

Before United States Commissioner Anson S. Taylor. 

No. 331. 

United States of America 
vs. 

Chin Wah, alias Chin Suey Wah. 

Upon consideration of the complaint filed before me Anson S. 
Tivlor a United States Commissioner in and for the District of Co¬ 
lumbia. bv Albert R. Archibald, a United States immigrant and 
Chinese inspector, charging the defendant Chin Wah, alias 
Snev Wah with being a Chinese person found unlawfully within the 
United States and the said Chin Wah, alias Chin Suey Wah, being 
Lo cht before n e on the 23rd dav of March, A. D 1914, and the 
evidences of Albert R. Archibald and Chin T. Coy hawing been of¬ 
fered on behalf of the United States, and the evidence of the defend 
ant on his own behalf and of Lee Woy having been offered on behalf 
of the defendant, as more fully appears from the findings of fact 

fi, Now, r th«efore. it is this 26th day of March AD. 1914u^oncon- 
^deration of all of said evidence, adjudged that the stud C > 

n i: flQ Ohi n Suev Wah, is a Chinese person, found unlawfully within 
the United State* and not entitled to remain within the same, and 1 
Shereby orderS that the said Chin Wah, alias Chin Suey Wah, be 
denorted according to law from the United States to China, whence 
he^came- and it is further ordered that the said Chm Wah, alias 
Chin Suev Wah, be and he is hereby committed to the cus- 
10 tody of the United States Marshal for the District of Columbia 
to await deportation. 

Witness my hand and Commissioner’s seal, this 26th day of 

MaTC rsEAL ?' 1914 ' A. S. TAYLOR, 

United States Commissioner in and for the < 

District of Columbia. 

Order for Appearance. 

Filed April 15, 1914. 

4c * * * * * * 

The Clerk of said Court will enter the appearance for defendant 
of C. M. Fulton and J. E. Potbury att’ys for^ddemtent^ 

J.‘ E.’ POTBURY, 

Attorneys. 




CHIN WAH, AC., VS. UNITED STATES OF AMERICA. 0 

Order Admitting Defendant to Bail, etc . 

Filed March 26, 1914. 

4c * * * * * * 

This cause came on for hearing upon an appeal by the defendant 
from an order of deportation issued by A S. Taylor, a United State 
Commissioner in and for the Distnct of Columbia on thei 26thi day 
of March, 1914, and upon an application to admit the defendant in 
said cause to bail and to fix a day when the said cause can be heard 
in this Court, and after consideration of the same, it is by the court 
this 26th day of March, A. D., 1914, ordered that the said Chin 
Wah, alias Chin Suev Wah, alias Chin Leong Say, be, and 
11 he hereby is admitted to bail in the sum of five hundre 
($500.) Dollars, pending a hearing and final disposition ot 
this cause in this Court; and the said cause is hereby set for hearing 

on the 3d day of April, A. D„ 1914. WEIGHT, Justice. 

Bond. 

Filed March 26, 1914. 

4c * * * * * * * 

Know all men by these presents, That we Chin Wah alias Cten 
Suev Wah and William W. Stewart all of the District of Columbia, 
acknowledge ourselves indebted to the United States of America in 
the penal sum of Five Hundred ($500)—dollars, for the W me “ 
of which we bind ourselves and every of our heirs, executors, and 
administrators, successors or assigns jointly and severally, foran 
in the whole. Sealed with our seals, and dated this -6th day of 

M Whertas^he^fd Chin Wah alias Chin Suey Wah has been duly 
adjudged guilty of being unlawfully in the U. S. & in vmiation o 
the Chinese Exclusion Acts by a U. S. Commissioner, A a Taj lor, 
from which judgment of said Commissioner an appeal has been 

Now, the condition of the above obligation is such, that if the 
above-bounden Chin Wah alias Chin Suey Wah shall successfully 
Drosecute his said appeal and appear in this court as provided by 
the order of this court dated M'ch 26, 1914, and shall in all 
12 things obey such order and decree as this court shall make 
in the premises, then the above obligation to be void and of 
no effect; else to be in full force and virtue. 

[SEAL.] 

WM. W. STEWART. [seal.] 


WM. W. STEWART. 

Witness: 

F. E. CUNNINGHAM. 

Approved this 26th day of March 1914. 


WRIGHT, 
Justice 8. C., D. C. 



6 


CHIN WAH, &C., VS. UNITED STATES OF AMERICA. 


Order Setting Date of Hearing. 
Filed April 2, 1914. 


On consent of counsel for both sides it is this second day of Apnl, 

1914 

Ordered that the above cause be continued to the tenth day of 
April, 1914, at 11 o’clock A. M. WRIGHT, Justice. 


Order of Deportation. 
Filed April 13, 1914. 


This cause coming on to be heard upon appeal of the defendant, 
Chin Wah, alias Chin Suey Wah, from the order entered by Anson 
S. Taylor, United States Commissioner in and for the District 
13 of Columbia, on the 26th day of March, 1914, adjudging that 
the said Chin Wah, alias Chin Suey Wah, is a Chinese person 
found unlawfully within the United States and ordering that he be 
deported according to law to China, whence he came; and the said 
Chin Wah, alias Chin Suey Wah, being brought before me on the 
tenth of April, A. D. 1914, and the evidence of various witnesses in¬ 
cluding that of the defendant, Chin Wah, alias Chin Suey’ 
having been offered on behalf of the United States and of the de¬ 
fendant; and after argument by counsel, and consideration by the 
Court, it is this 13th day of April, A. D. 1914, ordered and adjudged 
that the said order of the said United States Commissioner be and 
it is hereby affirmed; and it is further ordered and adjudged that 
the said Chin Wah, alias Chin Suey Wah, is a Chinese person found 
unlawfully within the United States and not entitled to remain within 
the same, and it is further ordered that the said Chin Wah alias 
Chin Suey Wah, be deported according to law from the United States 
to China* whence he came; and it is further ordered that the said 
Chin Wah, alias Chin Suey Wah, be and he is hereby committed 
to the custody of the United States Marshal for the District of Co¬ 
lumbia to await deportation; and it is further ordered that a dupli¬ 
cate of the photograph affixed to this order and judgment, which is 
a photograph of the defendant herein, be affixed to the certified copy 
of this order and judgment, which certified copy is provided for by 

WRIGHT, Justice. 



(Here follows photograph marked page 14.) 
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15 Order Staying Execution of Final Order of Deportation. 


Filed April 13, 1914. 

* * * * * 


A final order of deportation of the defendant herein having been 
made by me on the 13th day of April, 1914, and the defendant hav- 
ing in open court noted an appeal to the Court of Appeals of the 
District of Columbia from said final order of deportation, which is 
allowed it is this 13th day of April, 1914, ordered: . , 

That the execution of said final order of deportation herein be 
stayed until the determination or other disposition of said appeal. 


By the Court, 


WRIGHT, Justice. 


Order Fixing Amownt of Bond. 
Filed April 15, 1914. 


Upon motion of the defendant by his attorneys to fix the amount 
of bond for costs for appeal in said cause from the order of the Court 
entered April 10, 1914 it is by the Court this 15th day of April A. D. 
1914 Ordered that the amount of the bond for costs be, and the 
same hereby is, fixed in the sum of $100.00 or the said defendant 
deposit in lieu of said bond the sum of $50.00 cash with the clerk 
of the Court to cover said costs of appeal. 

WKIGii 1. 


10 Memorandum. 

April 18, 1914.—Appeal bond filed. 


Assignment of Errors. 

Filed May 8, 1914. 

******* 

First. The Court erred in not admitting as evidence the certificate 
purporting to be issued by Felix W. McGettrick, United States Com¬ 
missioner in 'and for the District of Vermont, under date of May 
26th, 1897, as to one Chin Leong Say wherein it appeared that after 
full hearing the said Chin Leong Say had been adjudged to be law¬ 
fully in the United States and had a right to remain therein. 

Second. The Court erred in not admitting the certified copy of 
the account of Felix W. McGettrick, as United States Commissioner 
in and for the District of Vermont, for the services rendered by him 
in the case of the United States vs. Chin Leong Say, and as filed by 
him with the Clerk of the United States District Court in and for the 
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District of Vermont, at the City of Rutland, Vermont, and as certi¬ 
fied to by the said Clerk of said Court under date of March 12th, 

19 Third. The Court erred in not admitting in evidence that ^tiou 
of the report of Examiner Plato Mountjoy, under date of Januaiy 
25 1896 to the Department of Justice, wherein he specifically 
ferred to’ and covered the case of the United States against Chin 
Leone Sav and wherein he expressly stated, after full investigar 
g tion of the case in connection with other cases tried before 
17 <?aid United States Commissioner McUettnck for the quarter 
1 Ending April 30th and June 30th, 1897, and that he was of 
the opinion that the said Commissioner tned one Chin Leong Say. 

1 Fourth The Court erred in holding upon all the evidence ad¬ 
duced in said cause that the same did not sustain the daim^ of the 
defendant namely, “That he was born in the United States. 
d Fifth the Court erred in holding that the evidence did not sus¬ 
tain [he contention of the defendant that his right to be and remain 
in the United States had been heretofore adjudicated by Fells: W 
McGettrick, United States Commissioner in and for the District of 

' e s!xth' The Court erred in affirming the order of A. S. Taylor, 
United States Commissioner in and for the District of Columbia, 

^Seventh °The^Court erred in holding that the defendant was un¬ 
lawfully in the United States and without right to be and remain in 

^Seventh* 1 The^ourt erred upon all the evidence adduced in the 
case in ordering that the said defendant be deported from the 

United States to China. jgggg E . POTBURY, 

C. M. FULTON, 

Attorneys for Defendant, 


0. K. 


W. B. HOWE, 

Asst U. S. Dist. Atfy. 


Designation of Record. 

Filed May 7, 1914. 


The Clerk will include in the transcript of record for the appeal 
taken in the above entitled cause, the following papers: 

1. Affidavit of Inspector Albert R. Archibald, dated March 5th, 

19 2 4 The warrant issued upon said affidavit, dated March 5th, 1914. 

3. Mittimus of Commissioner Taylor, dated March 26th, 1914. 

4. Transcript of proceedings before A. S. Taylor, U. S. Commi&- 

qioner dated March 26th, 1914. . . 

5. Order of deportation by A. S. Taylor, U. S. Commissioner, 

dated March 26th, 1914. 
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6. Order of appearance of counsel for defendant in the District 
Court. 

7. Order of Justice of District Court, admitting defendant to bail, 
dated April 3rd, 1914. 

8. Bond, dated April 3rd, 1914. 

9. Order of Justice in District Court, continuing cause until April 
10th, 1914. 

10. Order of Justice of District Court, affirming order of depor¬ 
tation by U. S. Commissioner Taylor, dated April 13th, 1914. 

11. Order of Justice, allowing appeal to Court of Appeals, dated 
April 13th, 1914. 

12. Order of Justice fixing amount of appeal bond, etc., 

19 dated April 15th, 1914. 

13. Appeal bond. 

14. Assignment of Errors. 

15. Order extending time for settling & signing Bill of Exceptions. 
Please include all endorsements on each of above papers. 

C. M. FULTON, 

JESSE E. POTBURY, 

Attorneys for Defendant. 

Memorandum. 

May 14, 1914—Time for filing Bill of Exceptions extended fifteen 
days from date. 

Supreme Court of the District of Columbia. 

Tuesday, May 26th, 1914. 

Session resumed pursuant to adjournment, present presiding, Mr. 
Justice Wright. 

******* 

The Court having this 26th day of May, 1914, signed the Bill of 
Exceptions herein as of the time of the noting thereof at the trial, 
it is ordered that the same be and hereby is made of record nunc pro 
tunc. 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case o' the United States of America 
vs. Chin Wah, alias Chin Suey Wah, District Court No. 1097, as the 
same remains upon the files and of record in said Court. 

2—2699a 
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In testimony whereof, I hereunto subscribe my name and affix 
the Jl of said Court, at the City of Washington, in said District, 

this 28th day of May, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


i 


21 In the Supreme Court of the District of Columbia, Holding 

a District Court. | 

No. 1097, District Court. 

United States 
vs. 

Chin Wah, alias Chin Suey Wah. 

Bill of Exceptions. 

Be it known, That the defendant in the above entitled cause was 
arrested upon a warrant issued March 5th, 1914, by A. ©. lay » 
United States Commissioner in and for the District of Columbia, an 
that on the 26th day of March, 1914, the said Commissioner after 
full hearin< T found and adjudged that defendant was unlawfully 1 
the United States, and ordered that defendant be deported; that rom 
said order of deportation defendant appealed to the District Court of 

the Supreme Court of the District of $14 

came on for hearing de novo, to wit, on the 10th day of April, iVH , 
to prove the contentions of defendant, that he was a citizen of 
the United States and by reason thereof entitled to be remain in 
the said United States; and to prove its contentions, that said de 
fendant was unlawfully in the United States, the Government there¬ 
upon produced Chin T. Coy, a witness of lawful age, called on be¬ 
half of the United States, who, having been duly sworn, testified as 

f0l That~he was a Chinese interpreter employed in and by the De¬ 
partment of Commerce and Labor; that he had held said position 
for about ten years. That on the 5th day of March, -^l ’ 
22 he was present with Inspector Albert R. Archibald when said 
inspector arrested the defendant at No. 1735 L Street, N^rth 
west Washington, D. C. At this point defendant stood up in Court 
room and wafidentified by witness. That on the occasion of m>d 
arrest which was the only interview at which witness so acted, he 
acted as interpreter and translated each of the questions asked in 
English by said Inspector of defendant into Chinese, and translated 
each of the answers which said defendant made in Chinese into Eng- 
lish • that said interview with defendant was held in the back room 
of No 1735 L Street, North-west; that the questions as propounded 
bv said Inspector and which said witness interpreted to defendant, 
were noted in shorthand by said inspector in a note book, at the tame 
the same were propounded; that the answers made to said questions 
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were likewise interpreted and likewise noted in the said note book 
at the time they were given; that after the said questions and answers 
had all been propounded, made and noted, as aforesaid, and inter¬ 
preted by the witness, the same were read over to the witness and 
correctly interpreted by him to the defendant and he, at the con- 
elusion of which, signed his name to the said shorthand notes the 
signature of defendant being in Chinese characters. 

On cross-examination, the witness was shown a carbon copy of a 
transcript of the translated notes of the interview described by the 
witness in his examination in chief, which carbon copy bore the 
traced signature of the defendant, which traced signature the wit¬ 
ness said looked like the signature of the defendant to the shorthand 
notes, but the traced signature seemed to be, in some small particu¬ 
lar, a little larger than the original. Witness called the signature 
Chin Wah; that witness translated the questions and answers one at 
a time to the defendant and asked him if they were correct and 
defendant said yes. 

Whereupon, Albert R. Archibald, a witness of lawful age, called 
by and on behalf of the United States, having been first duly sworn, 

testified substantially as follows:— 

23 That he was an Immigration Chinese Inspector, employed 

by the Bureau of Immigration, of the Department of Labor, 
and that he had held said position for about ten years; that he ar¬ 
rested defendant on March 5th, 1914, at a laundry at No. 1735 L 
Street, North-west, Washington, D. C., and after witness entered said 
laundry, where he found defendant who was one of four Chinamen 
who were laboring, the witness asked defendant if he had a cer¬ 
tificate, and called on him to produce same; that the defendant told 
Inspector, partly in English and partly through the Interpreter, that 
he had no certificate; that it was lost; whereupon the witness took 
defendant to the rear of the laundry and through the interpreter 
(Chin T. Coy) obtained a statement in the form of questions and 
answers from the defendant; that after said statement was so ob- 
tained the witness had the interpreter read it over by questions and 
answers to defendant and asked defendant if it was correct, to which 
defendant replied “Yes”; then witness swore the defendant to the 
statement and defendant signed his name to the original shorthand 
notes; thereupon the witness further testified that he informed de¬ 
fendant and another Chinaman in the aforesaid laundry, that they 
would have to go to the United States Commissioner’s Office with 
him, that they were under arrest; that the questions the witness pro¬ 
pounded to defendant were in English and translated by the inter¬ 
preter from English into Chinese to the defendant ; that the defend¬ 
ant answered in Chinese and the interpreter translated said answers 
from Chinese into English; that witness correctly wrote in shorthand 
the questions so propounded and the answers of defendant made 
thereto as translated into English by the interpreter. 

Whereupon, the witness was handed a note book which witness 
identified as the book in which the said questions and answers were 
written, and that the statement taken from defendant, as aforesaid, 
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began on page 105 of said note book and ended on page H6 
thft on the following day he transcribed from said note book the 
said statement of the defendant; that the said transcript as , r, } ad ® ^ 
the witness was a correct transcript of the statement of the defend 

as noted in the said note book. 11R at >\A note 

24 Whereupon, the pages, to wit, 105 to 115, of -aid note 

book, withThe signature of defendant thereto attached, were 

offered and admitted in evidence. • j » 

Whereupon, the United States exhibited to the witness said type- 
written transcript of said notes, which the witness identified as the 
one which he had made of said notes and same was offered and ad- 
mitted, and read in evidence, and is as follows: 


25 U. S. Ex. No. 2, Clark, Steno. 

Arrest case, Chin Wah, alias Chin Suey Wah, Washington, D. C., 
No. 1735 L St. N. W., March 5, 1914. 

A. R. Archibald, Inspector, Stenographer. 

Chin T. Coy, Interpreter. 

The following testimony was obtained from this Chinese, in reply 
to questioning, through the interpreter. 

Q. What is your name? A. Chin Wah. , . 

Q. How many other names have you? —. Chin Suey Wah is my 

married name. 

Q. How old are you? A. 47. 

Q. Where were you born ? A. I don t know. 

Q. What is your wife’s name? A. Dong Shee. 

Q When and where were you married? A. Mamed in Hun How 
Village Sun Ning District, China, I don’t remember when. 

Q. How* many years ago was it? A. I don t remember. 

Q. Have you any children? A. No. 

(h Ever have any? A. No. , 

Q„ Have you any brothers and sisters? A. I have one brother, 

Chin Gue. __ TT . n 

Q. Where does he live? A. Hun How village. 

Q. Has he ever been in the U. S.? A. No. . 

Q. What are your parents’ names? A. Chin Mong Dung, father, 

and mother is Ung Shee. 

Q Are they living now? A. Yes. 
q! Where. A. In Hun How village 

Q Have you any uncles or aunts? A. I have one uncle, Cnin 

Mong Ju. _ . . 

Q. Is he your father’s brother? A. Yes. 

O. Where does he live? A. In Hun How Village. 

Q. Did you ever have any other uncles on your fathers or 

mother’s sides? A. No. e , t t •* j a* + o a Vm 
Q Has this uncle ever been in the United States. A. x68. 

q' When? A. I don’t remember. 
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Q. Where did he live in the U. S., do you know? A. I don’t 
know. 

Q. How long has he been back in China? A. I don’t know. 

Q. When did you first come to the U. S. ? A. I don’t remember. 
Q. How many years ago was it? A. A long time ago, I don’t 
remember. 

26 Q. How old w^ere you then? A. From 18 to 20. 

Q. Where did you land then? A. Somewhere in Canada, 
I don’t know the name. 

Q. Was it on the Pacific coast? A. I don’t know. 

Q. Was it Vancouver? A. It sounds like that. 

Q. How did you get into the U. S.? A. I came on a train, and 
some white man arrested me. 

Q. Where was that? A. I don’t know the name of the place, be¬ 
cause we got off the train at night. 

Q. How long had you been riding from Vancouver? A. I didn’t 
come direct, we stayed at Montreal first. Were there a few days, and 
then started for the U. S. 

Q. How long after you left Montreal, were you arrested? A. 
Just a few hours; don’t remember exactly how long. 

Q. Was your father ever in the U. S.? A. Yes. — 

Q. When and where? A. I ddh’Uknow anything about that. 

Q. What happened after your arrest? A. I was arrested and tried. 
I think it was on K. S. 20 to 22. 

Q. Where was that? A. I don’t know the name of the town. 

Q. What state w~as it in? A. I don’t know. 

Q. What was the name of the man before whom you were tried? 
A. I don’t know. 

Q. How many were tried at the same time that you were? A. 
Quite a number, I don’t remember how many. 

Q. Was your mother ever out of China? A. Yes. 

Q. Where was she, then? A. I don’t know. 

Q. How do you know that she had ever been out of China? A. 
My father and mother told me. 

Q. What did they tell you about that? A. They told me that I 
was born in the United States, and went back to China when I was 

little. ---- 

Q. Where did they say that you were born? A. They told me, 
but I forgot the name of the town. 

Q. How old are your parents now? A. They are past 70 now. 

Q. What was the result of that trial you had after arrest? A. 
After trial I stayed in the jail a few days, and then I was released? 

Q. On what ground were you released? A. As a native of the 
United States. I was given a paper then, but I don’t know where I 
put it. There was nor picture on it. 

Q. Where is that paper? A. I still have a trunk in New York, 
and it maybe in that trunk, but I searched for it once, but couldn’t 
find it. 

Q. What did it say on this certificate? A. I don’t know. 

Q. How long is it since you have seen it? A. From 4 to 6 years 
ago. 
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27 Q. Did you testify for yourself at this trial? A. No 

Q. Did anybody speak in your behalf? A. Yes, out 1 

don’t remember his name. 

Q. Was it a Chinese? A. Yes. 

Q. Any relation to you? A. No. T npvpr saw 

Q. How is it that you don’t remember his name? A. I never saw 

him before I came to that port? 

O What did he sav to the court? A. I don t know. 
q; Didn’t you hear him? A. They didn’t let me into the same 

room where the trial was taking place. ,« * t 

Q. Did you ever see this witness after you were arrested. A. 

caw him in the building: where I was kept. 

0 How d d you recognize him, or he recognize you as someone 

he had eTer seen before?" A. He came to the jail and asked for Suey 
Wah That was my name, and so I talked to nim. 

-'TT-What did he sav to you, then? A. I don’t remember. 

Q. Where did he say that he had seen you when you were a baby. 

A. He didn’t say to me. . v 

Q. Was he the only witness you had ! A. r es. 

Q. Did you have a lawyer at that time' A. res. 

Q. What was his name? A. I don t know 

Whprp did vou eo after being released? A. lo JNew iotk, 
to^he Quong Tafaiong Cq^b *ell St. Don’t remember the 

number. again who had testified for you? A. 

I met.him^again at rim same stored mentioned, but I don’t know his 

na Q e- How long is it since you have seen him now? A. Not since 
then in New York, when I first came there. 

Q. Where is he now A. I don t know 
Q. Was he a laundrvman? A. I don t know 
O Have vou always been a laborer in this country. • • . 

Q. WheJhave you lived in New York? A. I generally stopped 

at Q 4 What places have you worked in there? A. I never owned a 
lau^dS worked only here and there. I was never a merchant ^ 
Q. What was the last place you worked in in Ne Y h 

the Wing Chung laundry, on E. 80th bt. i don t rememue 

“T^How mn/ye^Tdid you live in New York? A. I lived in 

Q. WhemVave you lived in Washington these 3V 2 years? A. In 

^Q^Have^you ever^been back to China? A. No. 

H O Have vou ever made application to go back? A. No. 
28 q! Have you ever been a witness in the case of any other 

Q mereTs’yow trunk in New York? A. At 24 Mott St., our 
fraternity room The Chinese fraternity room. That is, a sub 

your father married more than once? A. I don’t know. 


i 
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Q. Was your brother ever in this country ? A. No. 

Q. Is he older or younger than you? A. He is about 10 years 

younger than I. 

Q. What did you say was the name of this witness of yours at 

your trial? A. I don’t remember. . 

Q. Has he gone back to China? A. I don’t know where he is. 
Q. And you don’t know where you were horn? A. No. 

Q. Who in the U. S. knows anything about your birth in this 
country? A. I can’t tell you of anybody who would know now. 
Q. Do you know anybody who was born in the U. S.? A. No. 
Q. How many years did you live in New York? A. I don’t 

remember. 

Q. Try to think how many? A. I can not figure, but it was from 
K S 20 to 22. 

Q. Can you speak English at all? A. No, only a little. 

Q. What were the names of some of the other Chinese who were 
arrested and tried at the same time that you were? A. I don’t re¬ 
member the names of any. A _ , , A , 

G Under what name were you arrested? A. 1 don t remember 

which name I gave, either Chin Gue Suey, or Chin Sue IV ah. Maybe 
I didn’t give the Chin at all. 

Q, Have you been back to China in recent years, and have you 
come over the border from Mexico into the U. S. on your return ? A. 
I have never been back to China since when I was little. 

(All the foregoing questions and answers were here read over to 
this Chinese through the Interpreter, Chin T. Coy.) 

Q. Have these questions and answers which have been read over 
to you by the interpreter correct? A. Yes. 

The original statement was then sworn to by this Chinese, Chin 
Wah, alias Chin Suey Wah, and he subscribed thereto, in Chinese 
characters. His signature is traced here: 

Iff 



I certify that all the foregoing is a correct transcript of the testi¬ 
mony obtained by me from the above named Chinese on March 5, 

1914, .1 lb. pl.» Ml A R ARCHIBALD, 

Immigrant Inspector. 

Baltimore, Md., March 6, 1914. 


29 Witness further testified that “K. S. 20 to 22,” which is the 

term used in Chinese to designate years, means, according 
to the English calendar, the year 1894 to 1895 or 1896; that K. S. 
20 means, in English, 1894, and that K. S. 22 means, in English, 

1896 

On cross-examination witness testified that when he entered the 
laundry where defendant was arrested he did not inform defendant 
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what he had come for and that not until after he had obtained the 
statement aforesaid, from defendant, did he advise defendant that 
he was under arrest; that at the time he took the statement from 
defendant, defendant told witness that he had a certificate, but d 
not know where it was; that his statement about a certificate was 
embraced in the statement which he had taken from the defendant 
and which was offered and admitted in evidence; witness testified 
that his recollection was that defendant did not know where it was, 
but that he thought the certificate was in his trunk in New York, 
that defendant said he searched for certificate, but could not find 
it- that the transcript of witness’ shorthand notes was a correctstote- 
ment of said notes; that he transcribed said notes on March 6th 

1914 _day after the statement was taken down in shorthand, that 

witness endeavored to locate defendant’s certificate on the day de¬ 
fendant was arrested and afterwards; that he wrote to the office in 
New York and Boston, but was unable to locate the certificate; that 
he made no search at defendant’s laundry for the certificate, but 
only took defendant’s word for it; that on the day of the hearing 

' before Commissioner Taylor he was first apprised of the 
30 certificate which was then introduced before said Commis- 
sioner Taylor. In answer to the question whether “Suey 
as a Chinese word would be pronounced “Say,” witness testified he 
would think it would be pronounced Su or Sui. 

Whereupon, Chin T. Coy, was recalled for further cross-examina¬ 
tion and «teted that the only rule for pronouncing Chinese names 
in English was by sound; that they tried to get the correct sound as 
nearlv*as possible; that they depended upon the sound when pro- 
nouncing the Chinese names in English. 

Whereupon, the Government rested its case and the defendant to 
prove his contentions, to wit, that he was a citizen of the Lnited 
States and had a lawful right to be and remain in the United States, 
and* that he had been previously adjudged to be lawfully in the 
United States and to have the right to be and remain therein, de 
fendant took the stand in his own behalf, and having been first duly 
sworn, through the interpreter, testified substantndly as ffdows;- 

That he had three names—“Chin Leong Shue — Chin Suey 
Wah” and “Chin Que Suey”; that his father’s name is Chin Mong 
Dong and that his mother’s name is Ng Shee; that his mother told 
him he w as born in San Francisco, California; that he did not know 
wherehe was born; that his father and mother are both living in 
China and both past seventy years of age; that he> had one 7°™#* 
brother ten years younger than himself, who was bom m China, 
that he'knew two witnesses in this country who knew about where 
he was bom, namely, Lee Woy and Lee Kim; that both were in 
Court; that when he came from Montreal he thought he was ar¬ 
rested’ that while on the train a white man told witness to get off 
and walked witness a little while, and another white man took hun in 
charge and took him into a building where he stayed for a few 
days ■ that there were some white men and over twenty Chinamen in 
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that building; that he stayed there a few days and a white man took 
him out on a train, but witness did not know what the name of the 
town was to wdiich he was carried; that after they arrived in the little 
town witness was carried into a place which looked something like 
the Court room in which the witness was then being tried; that wit¬ 
ness was arrested or taken in St. Albans (Vermont). 

31 Here a paper purporting to be a certificate issued by Felix 

W. McGettrick May 25th, 1897, as to one “Chin Leong Say”, 
was exhibited to witness and witness was asked if he had ever seen 
that paper before, to which he answered “Yes, sir”, that he had had 
it in his possession. Here the said paper was offered in evidence 
and was read to the Court and objection being made thereto on the 
grounds that it was incompetent, irrelevant and immaterial, the 
Court sustained the objection, to which an exception was duly taken 
and there noted by the presiding Justice. (The paper referred to is 

hereinafter set forth.) . 

Whereupon, the witness further testified that he was arrested in 
Vermont K. S. 22 or 23, in the month of May; that is, 1896 or 
1897. 

No cross examination. 

Whereupon, Lee Woy, a witness of lawful age, called on behalf of 
the defendant, and having been first duly sworn, through the inter¬ 
preter, testified substantially as follows:— 

That he was sixty-two years old; born in China; came to United 
States Tong Chee 5, or in 1866; that when he first came to United 
States he came to San Francisco, California; that he lived there for 
about five years; that he knew a Chinaman in San Francisco by the 
name of Chin Mong Dong, who was defendant’s father; that Chin 
Mong Dong lived in Dupont Street, but witness did not remember 
the number; that witness lived next door to the house in which Chin 
Mong Dong lived; that witness lived in that house about five years; 
that he knew the defendant and had known him ever since he was a 
little boy; that he w^as about two or three years old when he first saw 
him and became acquainted with defendant; that he first saw defend¬ 
ant in San Francisco; that his father kept a Chinese grocery store 
thereon Dupont Street, but witness did not remember the number; 
that he knew defendant’s mother and that defendant’s father and 
mother had only one boy there that witness knew of; and that boy 
was the defendant; that he visited defendant’s parents once a week or 
so (in San Francisco); that when on a visit to China, witness saw de¬ 
fendant in China; defendant was about twelve or thirteen 
32 years old when witness saw defendant there last; that he saw 
defendant afterwards at Richford, or St. Albans, he thought 
in K. S. 15 or 16, (1889 or 1890); that the next place he saw de¬ 
fendant was in New York; witness next saw him afterwards in 
Washington. Witness further testified that he was in Richford or 
St. Albans when defendant was tried before a Commissioner there; 
that at the time of that trial there were two Chinese present who tes¬ 
tified as witnesses, named Moy Loy and Chin Goon, and also a white 
boy; that witness went to the trial because defendant had written a 

3—2699a 
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letter to the witness; that he was present at the trial and heard Moy 
Ky and Oiin Goon testify; that he did not know fat.they 
fied to* that he was present and intended to testify, but defendant s 
lawyer did not call him; after trial witness and defendant came to 
New York together, but witness thought that was the next day after 

On cross-examination witness testified that he had known defend¬ 
ant^ Washington about three years; that he had seen him some- 
toes once in two weeks, and other times he had not seen him for • 
one or two months; that he was a friend of defendants, that de 
fendant had been to his house here in Washington often, and kne 
witness’ address since he had been in \Y ashington, that St. Albans 
wiTtoutTwenty-six miles from Richford; that Moy Loy and Chin 
Goon were called as witnesses for defendant in his trial before the 
Commissioner in Vermont; also the white boy was called as a witness 
for defendant in that case; when asked if he had not ^ ^ 

Commissioner Taylor that the defendant was tned at Richford, 

Vermont”, witness answered that he .“? r , rl 'j d ’'aTTtu "'^Vhon 
did not know whether the place was Richford or St. Albans , fe 
asked if he had not testified before Commissioner laylor that he 
arrived at “Richford at twelve o’clock noon, the day before the 
trial” witness answered that he was not positive that he said that, 
when asked why he did not mention St. Albans when testifying 
before Commissioner Taylor in this city, witness answered it was so 
lone: aeo he did not remember. 

Witness further testified defendant was at the time of his tna 
at Richford or St. Albans, Vermont, about thirty years old; 
33 that he had known Moy Loy for more than ten years; that 
the first time he knew Moy Loy to know of him was at bt. 
Albans when thev met at the former trial of defendant there; that he 
to not know where Moy Loy then lived; that he stated be ore Com¬ 
missioner Taylor that Moy Loy lived in New York; that at the trial 
in this Court witness stated Moy Loy did live in New York, but he 
did not know where he lives now. When asked if he did not state 
before Commissioner Taylor that he knew Moy Loy and Chin Goon 
lone aco, the witness answered he might have known him a few 
weeks before that trial, in New York; that he did not know that Moy 
Lov was official interpreter or lived at Richford, Vermont; that wit- 
nei lived in Washington about three years, but he did not know how 
Ions defendant had actually lived in Washington. That defendant 
did not let witness know when he, defendant, came to Washington. 

Whereupon, Lee Kim, a witness of lawful age, called by and on 
behalf of the defendant, having been duly sworn through the inter¬ 
preter, testified substantially as follows:— 

That he was sixty years old; born in China; came to United {states 
when he was about thirteen years old; then lived on Dupont Street, 
in San Francisco, California; that while living there he knew a Chi¬ 
naman named Chin Mong Dong, who lived also on Dupont Street; 
that Chin Mone Done was married; that witness knew his wife and 
her name was Ng Shee; that he lived in same house with Chin Mong 
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Dong and his wife for about two years; that about six months after 
he arrived in San Francisco there was a baby born to Chan Mong 
Dong and his wife Ng Shee; that the baby’s name was Chin buey 
Wah, or Chin Leong Say; that he saw the baby the second day after 
it was born; that he saw the mother before the baby was bom; that 
he saw the baby very often after it was born; that he never saw the 
baby and its parents anywhere else than in San Francisco; that he 
left San Francisco and went to Bradford, Pennsylvania; that he 
knows the defendant and knows his father and mother and knows 
defendant was bom in San Francisco; that the same baby he knows 
was bom in San Francisco to Chin Mong Dong and Ng Shee is the 

defendant in this case. , . T 

34 On cross-examination witness testified that he lived at JNo. 

325 Pennsylvania Avenue, North-west, Washington, D. C., 
and had lived there for nine years, and defendant had lived in 
Washington, D. C., a little over three years; that the defendant was 
a friend of witness and that he had known him ever since b® fj 
boy; that since defendant had been in Washington, D. C., he had 
called where witness lived; that the witness sometimes did laundry 
work; that witness had not worked for about a year; that he had 
lived nowhere during that time except in Washington; that he had 
not been out of the city for the last month; that on March 5th 1814, 
witness was sick in his room and remained in his room; that de¬ 
fendant had not been to the house where witness lived for about a 
month before he was taken sick; Lee Wov was not there at the time; 
Lee Woy lives in same house one story below in which witness lives, 
Lee Woy lived next door to the witness when witness lived in ban 
Francisco; witness did not remember when Lee Woy came to live 
in that house in San Francisco, but knows he lived there; witness 
came to live in San Francisco Tong Chee 6, that is in 18*; Lee \\ oy 
lived next door to witness in San Francisco; while witness lived in 
San Francisco he was in laundry business with his uncle; that he 
lived in San Francisco four years; that defendant was betweenone 
and two years old when witness left San Francisco; that uncle o 
witness lived on Market Street in San Francisco, but witness did not 
remember the number; that uncle also lived in same house with wit- 
ness on Dupont Street; witness and his uncle lived together in same 
room there; that he saw the defendant in China next; that defendant 
was then 12 or 13 years old; that witness was in San Francisco five 
or six months before defendant was bom; uncle generally lived in 
laundry where witness worked, but came up to the room on .Sundays 
and in between times, but witness lived in room all the time. 

On redirect examination witness testified that father of defendant 
kept a Chinese grocery store in San Francisco. 

It was then stipulated and the Government stated on the 

35 record the following facts:— , t ,. 

“Commissioner McGettrick kept no docket or record of his 

cases and turned none such over to the Clerk of the United States 
District Court in Vermont. He depended upon memoranda or small 
note books containing simply the name of the defendant and fre- 
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nuentlv only statins the disposition of the case. These fragmentary 

or sporadic documents with the complaint, orders for 

rants and marshal’s returns were turned over to the Clerk of the 

Court at Burlington Vermont by McGettnck . 

Whereupon, counsel for the defendant stated that in the 1‘gbt of 
the stipulation aforesaid they again offered the said paper purport¬ 
ing to be the certificate issued by Felix W. M^ettnck to ^ v“ 
Leong Say which certificate bears date May 2bth, 1897, which was 
theretofore exhibited and read to the Court; they also offered as cor¬ 
roborative evidence of a former trial and acquittal of defendant a 
duly certified copv of Commissioner McGettnck s account of fe.s 
etc., in trial of said Chin Leong Say, as the same was made up and 
filed by him with the Auditor of the Treasury Department, which 
said certificate and certified copy of account are as follows: 


(Here follow certificate and account marked pages 36 and 37.) 


3 g Witnesses in Above Cose. 

Residence, P. O. 

T ’ .St. Albans, vt. 

J A Kelley.Burlington, Vt. 

Chin Goon."• *• 

Clerk's Office, 

United States District Court, 

District of Vermont. 

I, Frederick S. Platt, Clerk of the District Court of the United 
Stetes, within and for the District of Vermont, hereby certify that 
the foregoing is a true copy of the Fee Bill in cause of United States 
vs. Chin Leong Say, as appears from the quarterly claim for fees 
of former U. S. Commissioner, Felix W. McGettnck, which was 
deposited in the office of the Clerk of said Court after the expiration 
of, and for the quarter ending June 30, 1897, and now remaining 

And I further certify that said duplicate Fee Bill is the only 
paper record or matter whatever in the office of the Clerk of said 
Court’in any way relating to the cause therein named. 

And I further certify that there is nothing in said office to show 
what the evidence was at the hearing in said cause before the Com- 

m 'witness my hand, and the seal of said Court, at the office of the 
Clerk of said Court, in the City of Rutland, in said District, this 
12th day of March, A. D. 1914. 

[Seal of the U. S. District Court, Dist. of Vermont.] 

FREDERICK S. PLATT, Clerk, 
By FLORENCE D. KNAPP, 

Deputy Clerk . 
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iMOunt of ?. *. fcOottrlok, 0. S. Co-nl.Blon.r for 0f T,m,nt 

Hesiding at St. Albans, 7t., for quarter ending June 30 1897 


TH1TED STATES 


Chin La one Say 


) Complaint nfide by John H. Senter 
( His official title, 0. S. Atty. 
i Offense charged, vio. Oh. Ex. law. 
( in violation of Sec. 

) Offense conmitted at Riohford, Vt. 
on the 13 day of Hay 1897 
Place of arrest, Richford, Vt. 
Disposition of case, disohd. 


*. S. 0. 3. 


1897 
May 13 


ots. 

.95 


Amount brought forward * 

Drawing oom>laint, 3 folios, • 20o. per folio, 60; oath, 10o.| 

Stti/Spy folios, fc o. por folio. 15o - 1>2s 

iHISg otSotI of orro.t. Oil ©nterlnc return, lSo.i fill*. 10 c. hzs 

Issuing alias warrant of arrest, *1» entering return, tliL * 1 lie*’• 

Issuing subpoena for 2 U. S. witnesses, 25o; entering » >• #50 

10 Up rtbpOTOT. folio,. 6 10O. pr folio. I o.rtlfl«t. 

L5S ct2olmnt*for 0. S. iritast,,,, Oil «t«riiis "turn, 16o.t 

’ uiSSe i°tL®or«ry mlttl«n» (currant oomittloe d.f.ntont i.t, 

OTtlon), $1 oaoh. .nCrlnc return . ISo. OTOh. I mins. 100 * **° h 
Making oop for Jailer, folios, © o. per folio, , 

^ defendant to appear for oxaainatlon. 3 folios, 
^^l^k^ledgement of ten^orary recognisance by defendant and 
Drawing^affi. of Just, of sureties, « 15o. por fol. ? filing af.i. 

Oaths to^sureties^in Justification, lOo. each; Jurat, folio eaoh, 

© 15c. per folio, .30 

14 Swearing 3 U. S. witnesses on ®a.ninati°n lOc. each, 5 .oo 

■ Hearing arsi deciding on criminal charge, 14 day of May 189 

m n • * » " 

Entering orders of continuanoe, folios, a 15c. per folio. 

Entering: Jtklgpant on warrant, folios, • 15c. per folio, _ 

Sawinr^finalrecognixance of defendant to court. term, 3 folios, 45o. 
SSf^lo^St of final recognisance by defendant and sureties. 

Drwing affi. Just, of sureties, a 15o. per fol. i filing effi. 

LTtT'-^U.i 0 !; Ju.tlrlo.tlou, 10c. OTUh; Jurat. tj*c. 15c- —t. 
Drawing recognisance of witnesses to court, 3 folios,45o. 
SS^aciaoSedgnmnt of recognisance by witnesses >*"«£»”* “° # 
Issuing final mittimus ^warrant conxnitting deft, for trial), * , 

Mnking^opy^for * Jailer, folios, © «. P«r f ° lio * i^*^ 0 **®* ^ 

n a «„ to D. S. witnesses aa to attendance and travel, 10c * ’ , 15 ^ 

SdeJ Un duplicate) for marshal to pay U. S. witnesses, folios, © 15c. 

Ssonarging a P oor ®° nTiot * 1042 *• S * 

^ forwarded to court, folios. © 10a. P*r folia. 

TruLoript of proceedings font up on order of court, folios. * 15o. 

per folio? certificate, ISo. . . .. 4 zct\ 

Writing testimony of witnesses Idsp. taken on exam.), folios 4 

per fol., ? oert. 15c. 

Jumts to witnesses' testimony, a 15c. each. 

Docket entries, folios, © 15«. per folio. 


TOTAL 

Amount carried forward 


9.25 


37 


lo. 32. 









21 


CHIN WAH, &C., VS. UNITED STATES OF AMERICA. 

39 To this objection was made on behalf of the United States 

and said objection was sustained by the Court, and to which 
ruling of the Court the defendant then and there duly excepted, 
and same was duly noted by the Justice presiding. Defendant of¬ 
fered as further corroborative evidence of a former trial and acquit¬ 
tal of defendant a duly certified copy from the report of Plato 
Mountjoy, an examiner for the Department of Commerce and Labor, 

the following: 

“May 14, 1897 Chin Leong Say Fees $9.25” (This was one of a 
number of Chinese cases embraced in said report) . “The commis¬ 
sioner (meaning McGettrick) is positive that he tried these persons, 
for his notes show it. He is a bold man who would venture to make 
any definite statements where any Chinese names occur, for they are 
so queer and peculiar, but I do not think that these names are to 
be found in the marshal’s accounts for that quarter. The com¬ 
missioner claims 88 cases, the marshal’s force apparently arrested 
only 76 Chinese persons. Unfortunately Mr. Senter was sick and 
did not attend a single Chinese hearing that quarter, so that he 
can throw no light on the subject. The commissioner thinks that 
he may have mislaid the warrants and he is sure that he tried the 
Chinamen; I think that it is very possible that he did try them, 
though the marshal’s accounts seem to be against him. But I am 
clearly of the opinion that, unless I have made some clerical erTor, 
he should not be allowed a single, solitary mckle out of the $788.26 
which I recommend to be disallowed.” 

Very respectfully, pLAT0 M0 U jj TJ0Y » 


To which offer objection was made bv the Government, and sarne 
was sustained by the CouTt, to which ruling defendant duly excepted, 
and same was noted by the Justice presiding. 

Whereupon, the defendant rested his defense. 


And thereupon, Albert R. Archibald was recalled to testify in 

rebuttal and testified substantially as follows: 

In answer to the following question: “Before Commissioner Taylor 
did you hear the interpreter give this answer to a question which was 
asked of the witness Lee Woy—T never went to St. Albans ? 

To which the witness replied—“Yes, I heard that reply through 

the interpreter.” 


Whereupon, Chin T. Coy was recalled by the Government in re¬ 
buttal and he testified that he knew Moy Loy (one of the witnesses 
referred to as having testified in the trial at St. Albans, 
40 , Vermont, in 1897); that Moy Loy was a Chinese interpreter 
for the Department of Commerce and Labor at Richford, 
Vermont; that he reckoned Moy Loy had been in that position about 
seventeen or eighteen years but witness did not know what year it 
was; that Moy Loy was an interpreter there at least three or four 

years. 
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On cross-examination the witness testified that he had been an 
interpreter for about ten years; during the past twelve yeares had 
lived^n Boston, part of time in Washington, twelve or eighteen 
months; and then in Boston, then Philadelphia, then New York, 
and then Cuba and Mexico; that on May 2 bth, 1897, witness was 
living in Boston; that he was a merchant; that he had never been 
in St. Albans, Vermont; that he knew Moy Loy was interpreter 
from hearsay, because everybody knew he was an interpreter. 

Whereupon the Government rested its case and after the same 
was argued by counsel on behalf of the United States and of the 

defendant, the Court ruled, as follows: . , . 

“The Court: I must find that the evidence does not sustain this 
claim that he was born in the United States; neither does it sustain 
the proposition that the question of that fact was ever submitted to 
determination by the United States Commissioner of Vermont. 
Therefore, the order of the Commissioner will be affirmed and sus- 

tained ff 

Whereupon, the defendant duly excepted to the Court’s findings, 
which exceptions were duly noted by the Justice presiding and de¬ 
fendant then and there, in open Court, noted an appeal, and asked 

the Court for an order allowing same. , _ . 

Whereupon, the Court, by its order, granted said appeal, on to 

wit, April 13th, 1914. , . * 

And the defendant, having excepted te the rulings and action of 

the Court as set out in the foregoing bill of exceptions, P™ys the 
Court to sign and seal this as his bill of exceptions taken at the tnal 
of said cause, nunc pro tunc, which is accordingly done this 26th 

day of May, A. D., 1914. DANJEL THEW WRIGHT, Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2699. Chin Wah, &c., appellant, vs. United States of 
Court of Appeals, District of Columbia. Filed May 29,1914. Henry 

W. Hodges, clerk. 
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3Jtt tin' Court of Appeals 

or THE DISTRICT OF COLUMBIA. 

♦ 

October Term, 1914. 


No. 2699. 


• CHIN WAH, ALIAS CHIN SUEY WAH, APPELL¬ 
ANT, 

VS. 

UNITED STATES OF AMERICA, APPELLEE. 


Statement of Facts. 

The appellant in the above entitled cause was arrested 
on March 5, 1914, at 1735 L Street, N. W., upon a war¬ 
rant sworn out by Albert R. Archibald, an Immigrant 
Inspector in the employ of the L T nited States Govern¬ 
ment before United States Commissioner A. S. Taylor, 
wherein the appellant was charged as being unlawfully 
within the United States, in violation of Section 13 of the 
act of September 13, 1888, and other provisions of the 
Chinese Exclusion Law of the Statutes of the United 
States, etc. 

That when the said cause came on for hearing, upon 
motion of counsel for the appellant, Commissioner 
Taylor struck out of said warrant the words “and 
other provisions of the Chinese Exclusion law of the 
Statutes of the United States,” and appellant was ar¬ 
raigned and tried before said Commissioner, upon the 
charge of being in the United States, in violation of 
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section 13 of the act of September 13, 1888 (Rec., p. 2); 
that at said hearing and upon the evidence adduced 
before said Commissioner, the Commissioner found that 
appellant was unlawfully within the United States, in 
violation of section 13 of the act of September 13, 1888 
(Rec., p. 3), and in accordance with said findings said 
Commissioner did, on March 26, 1914, pass an order of 
deportation, wherein it was ordered, among other 
things, that appellant “be deported according to law from 
the United States to China , whence he came ” (Rec., p. 4); 
from which findings and older an appeal was taken to the* 
District Court of the Supreme Court of the District of 
Columbia, and on said 26th day of March, 1914, appellant 
was admitted to bail in the sum of $500, pending said 
appeal, and said cause was continued to and set down for 
hearing on the 10th day of April, 1914, by order of the 
justice presiding in said District Court (Rec., p. 5-6). 


Evidence as to Birth in United States. 

That at the hearings before said United States Com¬ 
missioner, and also before the justice presiding in said 
District Court, appellant testified in his own behalf and 
claimed to be a citizen of the United States, by reason of 
birth in the United States; that his father’s name was 
Chin Mong Dong, and his mother’s name, Ng Shee; 
that his father and mother told him he was bom in the 
United States; that his “mother told him he was born in 
San Francisco;” that he was taken to China when a 
small boy (Rec., pp. 12-13-16); that he came back to the 
United States when 18 or 20 years old. That his parents 

now live in China (Rec., p. 13). 

Lee Woy, a witness introduced on behalf of appellant, 
testified that he came to the United States, Tong Chee 
5, or in 1866; that he lived in San Francisco, Calif., 
for about five years when he first came to the United 




States; that he knew, while living in San Francisco, a 
Chinaman named Chin Mong Dong; that said Chin 
Mong Dong lived on Dupont Street, and that witness 
lived for about five years next door to the house in which 
Chin Mong Dong lived; that witness knew appellant 
since he was a little boy about two years old; that he first 
saw the boy in San Francisco; that the boy’s father kept a 
Chinese grocery store on Dupont Street, in San Fran¬ 
cisco; that witness knew the defendant’s mother, and 
that Chin Mong Dong and his wife had but one son while 
witness lived next door to them in San Francisco; that he 
visited Chin Mong Dong’s family once a week while wit¬ 
ness lived in San Francisco; that witness visited China 
some years afterwards and saw appellant and his parents 
while on said visit, and that at that time appellant was 
about 12 or 13 years old (Rec., p. 17). 

Lee Kim, another witness produced on behalf of ap¬ 
pellant, testified that he came to the United States when 
about 13 years of age, and lived on Dupont Street, in San 
Francisco, Calif.; that witness knew a Chinaman named 
Chin Mong Dong, who lived on said Dupont Street; 
that witness lived in the same house for about two years 
that Chin Mong Dong and his wife occupied; that about 
six months after witness arrived in San Francisco, a baby 
boy was born to Chin Mong Dong and his wife, and said 
baby boy was named Chin Suey Wah, alias Chin Leong 
Say; that witness saw the baby boy the second day after 
his birth; that he saw the mother before the child was 
born; that he saw the baby boy very often after his birth, 
while witness was living in San Francisco; that witness 
knew Lee Woy, and knew that Lee Woy lived next door 
to where the witness lived on Dupont Street, and next 
door to where Chin Mong Dong and wife lived; that 
Chin Mong Dong kept a Chinese grocery store in Dupont 
Street, San Francisco; that witness came to San Francisco 
Tong Chee 6, or in 1867; that witness made a visit back 




to China and while there saw the parents of Chin Suey 
Wah, who was then about 13 years old; that he knew 
appellant was the same person whom he knew when a 
little boy, and who was born in Dupont Street, San 
Francisco, when witness was living there (Rec., pp. 18-19). 

As to Former Adjudication. 

At said hearings appellant testified that he came back 
to the United States a long time ago, when 18 or 20 years 
old (Rec., p. 13); that he landed somewhere in Canada, 
but did net know the name of the place—it sounded like 
Vancouver; that at the time of his former arrest when he 
entered the United States, he came on a train from 
Montreal; that when he entered the United States on said 
occasion he was arrested by some white man, but he did 
not know the name of the place, as they got off the train 
at night; that he had been on the train a few hours when 
he was arrested; that he was arrested and tried, he 
thought, K. S. 20 to 22; that there were quite a number 
of other Chinese tried at the same time; that at said trial 
appellant was released as a native of the United States 
and given a paper to which there was no picture attached, 
and that he had not seen that paper for four or more 
years prior to his arrest in Washington (Rec., p. 13); 
that at said former trial appellant did not testify, but had 
a lawyer whose name he did not remember; that after 
appellant was released, he went to New York, to Quong 
Tai Chong Company, on Pell Street; that at that store 
appellant met a witness who testified at said trial; that 
the last place he worked while in New York was at Wing 
Ching Laundry, on East Eightieth Street, near Second 
Avenue where he was living when he came to Washing- 
t™ "hat he lived in Ne» York from K. S. 20 or 22 until 
he came to Washington; that he had lived in Washington 
about three and one-half years prior to his arrest; that 
appellant had not gone back to China, nor had he made 
application to return; that he had “never been back to 


China since when he was little’ (Rec., pp. 14-15); that he 
knew two witnesses who lived in this country, who knew 
where he was born, namely, Lee Woy and Lee Kim 
(both testified at the trial of this case) (Rec., pp. 16-17); 
that at the time he was arrested, a white man on the 
train told appellant to get off and walked appellant a 
little while, when another white man took him in charge 
and took him to a building where he stayed a few days; 
that after a fbw days the white man took him out on a 
train, but appellant did not know the name of the town 
to which he was carried; that after he arrived at said 
town, he was carried to a place which looked like the 
court room in which appellant was being tried in this 
case; that appellant was arrested or taker to St. Albans, 
Vt.; that a paper purporting to be a certificate issued by 
Felix W. McGettrick, May 26, 1897, as to one Chin 
Leong Say, was exhibited, and appellant stated that he 
had had the paper in his possession; and that he was 
arrested in Vermont K. S. 20 or 23, in the month of May, 
1896-97 (Rec., pp. 16-17). 

Previous Arrest, Trial, and Adjudication. 

As to appellant’s previous arrest and trial, Lee Woy 
testified that he saw appellant at St. Albans, he thought, 
K. S. 15 or 16 (1888-90); that the next place he saw the 
defendant was in Washington; that he was in Richford or 
St. Albans and appellant was tried before a commis¬ 
sioner there; that at said trial two Chinese witnesses 
testified in defendant’s behalf; that cne was Moy Loy 
and the other Chin Goon; also a white boy testified 
(Rec., pp. 17-18). That witness attended said trial be¬ 
cause appellant had written and requested him to be 
present at the trial; that at the trial witness heard Moy 
Loy and Chin Goon testify; that after the trial witness 
and appellant came to New Ycrk together; that St. 
Albans was about twenty-six miles from Richford; that 
appellant was 30 years old when tried at Richford, or 
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St. Albans, Vt.; that he first knew Moy Loy at St. 
Albans when he met him at the trial of the appellant 
there; that Moy Loy lived in New York, but witness did 
not know where he lives now (Rec., p. 18). 

The Government, to sustain the charge made against 
the appellant, to wit, that he was “unlawfully in the 
United States, in violation of section 13 of the act of 
September 13, 1888,” relied upon a statement which 
Inspector Aichibald obtained from appellant on the day 
of his arrest, March 3, 1914, which statement was offered 
and admitted in evidence and is found on record pages 
12, 13, 14, 15; said statement we submit in its essentials 
corroborates the appellant and his witnesses as to the 
fact that he was a citizen of the United States, having 
been born therein, and that such question had been 
prev iously determined in a legal proceeding held before a 
United States Commissioner of the District of Vermont, 
and also tends to show that the claim ot the appellant 
that a certificate was issued and delivered to him by said 
commisioner at the time of his previous arrest and trial, 
because it shows that appellant stated to the inspector 
that he had such certificate, that it had no photograph at¬ 
tached to it, and that it was given to him at the time of his 
trial. Between the date on which said statement was 
made and the trial, the certificate was found by ap¬ 
pellant, and produced at the trial, and corroborates the 
statement made by appellant to the inspector at the time 
of his arrest. The certificate is found between record 
pages 20 and 21. 

The Assistant United States District Attorney agreed 
to the following stipulation, which was entered of record 
in the case: 

“Commissioner McGettrick kept no docket or 
record of his cases, and turtied none such over to 
the clerk of the United States District Court in 
Vermont. He depended upon memoranda, or 
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simply note-books, containing simply the name 
of the defendant and frequently only stating the 
disposition of the case. These fragmentary or 
sporadic documents, with the complaint, orders for 
processes, warrants, and marshals’ returns, were 
turned over to the clerk of the court at Burling¬ 
ton, Vt., by McGettrick” (Rec., pp. 19-20). 


Counsel for appellant then offered in evidence the certi¬ 
ficate previously identified by appellant as the one issued 
by Felix W. McGettrick to one Chin Leong Say, May 26, 
1897, (there being no question raised as to the genuine¬ 
ness of the signature of the said McGettrick), as evi¬ 
dence tending to corroborate the testimony of appellant 
and his witnesses as to a former trial, and judicial de¬ 
termination of the question as to whether or not ap¬ 
pellant had a right to be and remain in the United 
States; and as further tending to corrobroate appellant 
and the evidence adduced by him of former trial and ac¬ 
quittal, counsel fcr appellant offered in evidence a duly 
certified copy of Commissioner McGettrick’s “fee ac¬ 
count” in the trial of Chin Leong Say, in whose name the 
aforesaid certificate was issued; also offered a duly certi¬ 
fied copy of the record of Plato Mountjoy, an examiner 
for the Department of Commerce and Labor, in which 
special reference was made to the trial of said Chin Leong 
Say in connection with other Chinamen tried by said 
McGettrick, wherein said examiner, among other things, 
stated: “The Commissioner said that he may have mis¬ 
laid the warrants, and he is sure he tried the Chinamen 
(whose names appeared therein);” and the examiner fur¬ 
ther said: “I think it very possible he (McGettrick) 
did try them, though the Marshal’s account seems to be 
against it.” Objections on behalf of the Government 
being made to the evidence on the ground that it was 
“immaterial,” the justice presiding sustained said objec¬ 
tions and excluded same, to which rulings of the justice 
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exceptions were duly taken by appellant and noted the 

presiding justice (Rec., pp. 20-21). 

There being no further evidence submitted on behalf 
of the Government, or on behalf of appellant, the justice 
presiding ruled, as follows: “I must find that the evi¬ 
dence does not sustain this claim that he (appellant) 
was born in the United States; neither does it sustain the 
proposition that the question of that fact was e\ or sub¬ 
mitted to determination by the United States Commis¬ 
sioner of Vermont. Therefore, the order of the Com¬ 
missioner will be affirmed and sustained” (Rec., p. 22); 
to which ruling the appellant duly accepted, and said 
exception was duly noted by the justice presiding. 
Whereupon, the trial justice, on the 13th day of April, 
1914, passed an order of deportation wherein it was or¬ 
dered and adjudged that the said order of the said 
United States Commissioner be, and it is hereby affirmed; 
and it is further ordered and adjudged that the said 
Chin Wah, alias Chin Suey Wah, is a Chinese person 
found unlawfully in the United States, and not entitled 
to remain within the same, and it is further ordered that 
the said Chin Wah alias Chin Suey Wah be deported 
according to law from the United States to China, whence 

he came” (Rec., p. 6). 

From all of which rulings and orders an appeal was duly 
taken and the same allowed by order of said court, and 
an order entered staying the execution of said order 
of deportation until determination of said appeal 

(Rec., p. V). 

The appeal having been duly taken, allowed by the 
order of the court and perfected, the case comes to this 
court upon the following: 

Assignment of Errors. 

First: The court erred in not admitting as evidence 
the certificate purporting to be issued by Felix W. 
McGettrick, United States Commissioner in and for the 
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District of Vermont, under date of May 26, 1897, as to 
one Chin Leong Say wherein it appeared that after full 
hearing the said Chin Leong Say had been adjudged to be 
lawfully in the United States and had a right to remain 
therein. 

Second*. The court erred in not admitting the certified 
copy of the account of Felix W. McGettrick as United 
States Commissioner in and for the District of V ermont 
for the services rendered by him in the case of the United 
States vs. Chin Leong Say, and as filed by him with the 
Clerk of the United States District Court in and for the 
District of Vermont, at the city of Rutland, Vt., and as 
certified to by the said clerk of said court under date of 
March 12, 1914. 

Third: The court erred in not admitting in evidence . 
that portion of the report of Examiner Plato Mcuntjoy, 
under date of January 25, 1896, to the Department of 
Justice, wherein he specifically referred to and covered 
the case cf the United States against Chin Leong Say, 
and wherein he expressly stated, after full investigation 
of the case, in connection with ether cases tried before 
said United States Commissioner McGettrick ffcr the 
quarter ending April 30th, and June 30, 1897, and that 
he was “of the opinion that the said Commissioner tried’’ 

one Chin Leong Say. 

Fourth: The court erred in holding upon all the evi¬ 
dence adduced in said cause that the same did not sustain 
the claim of the defendant, namely, that he was born in 

the United States.” 

Fifth: The court erred in holding that the evidence did 
not sustain the contention of the defendant that his right 
to be and remain in the United States had been hereto¬ 
fore adjudicated by Felix W. McGettrick, United 
States Commissioner in and for the District of Vermont. 

Sixth: The court erred in affirming the order of A. S. 
Taylor, United States Commissioner in and for the Dis¬ 
trict of Colombia, under date of March 26, 1914. 
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Seventh: The court erred in holding that the appellant 
was unlawfully in the United States and without right to 
be and remain in said United States. 

Eighth: The ccurt erred upon all the evidence adduced 
in the case, in ordering appellant “deported from the 
United States to China, whence he came.” 


ARGUMENT, 

Assignments of Error numbered 1, 2, 3, and 5, will be 
considered together, as touching the question of a former 
adjudication of the appellant’s right to be and remain in the 
United States. 

Assignments numbered 4 and 7, will be considered to¬ 
gether as touching the birth of the appellant in the 
United States. 

Assignments numbered 6 and 8, will be considered to¬ 
gether as touching the errors involved in the form of de¬ 
portation orders issued. 

Former Adjudication. 

As to the question of a former adj udication, embraced 
in assignments 1, 2, 3, and 5, the testimony is substan¬ 
tially, as follows: 

Appellant testified that he was arrested in Vermont, 
in the month of May, 1897, or K. S. 20 or 22; that he em¬ 
ployed a lawyer, and was carried out to some town from 
where he was confined, and tried; that witnesses testified 
in his behalf and that he was discharged and given a 
certificate to which no photograph was attached. 

Lee Woy testified that he knew the appellant; that he 
first became acquainted with him when a small child, 
living with his parents in Dupont Street, San Francisco, 
Calif.; that he received a letter from appellant requesting 
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him to come to appellant’s trial; that he went to Richford 
or St. Albans, Vt., where the trial was held and there 
saw appellant, and attended the trial of appellant at that 
place; that there were two Chinese witnesses and a white 
witness who testified in the case; that appellant was ac¬ 
quitted and came with witness to New York; that 
St. Albans was about twenty-six miles from Richford, 
and that appellant was about 30 years of age at the time 
he was tried; that the two Chinese witnesses who testified 
at said trial were named Moy Loy and Chin Goon. 

This evidence is positive as to the main facts involved 
in appellant’s contention, namely, that he had been ar¬ 
rested and tried before a United States Commissioner, 
in Vermont, about May, 1897. The witness is positive 
that the man who w r as tried at that time is the ap¬ 
pellant in this case. There is no evidence offered by the 
Government which directly or indirectly impeaches or 
contradicts the appellant or the witness, Lee Woy. 

As corroborative of the claims of appellant, a certifi¬ 
cate issued by Felix W. McGettrick, dated May 26, 
1897, to one, Chin Leong Say, was produced and offered 
in evidence by appellant, who claimed that said certificate 
was issued and delivered to him as the defendant in that 
proceeding, but same was excluded by the court upon the 

objection of the Government. 

Lee Kim testified that he was living in the house occu¬ 
pied by the parents of appellant, in Dupont Street, 
San Francisco, Calif., at the time of the birth of appellant 
in said house, and that appellant was named Chin Suey 
Wah, alias Chin Leong Say, by his parents, which last 
name is the name of the defendant in said certificate 

At the time Inspector Archibald called at the place, 
1735 L Street, N. W., March 3, 1914, and interviewed 
appellant and took the typewritten statement from ap¬ 
pellant, found in the record, appellant then told said 
inspector of his former arrest and trial and told him of the 


i 




12 


existence of the said certificate , and, in describing the 
certificate, which was not exhibited to the inspector, said 
that there teas no photograph on said certificate. This 
certificate bears out the testimony of Lee Kim as to the 
name given appellant by his parents, and it bears out the 
statements of appellant as to the fact that there is no 
photograph attached thereto , and in that appellant was 

tried in the month of May, 1897. 

The appellant and the witness Lee Woy are further 
corroborated as to the fact that there was a trial in \ er- 
mont of the appellant, under the name Chin Leong Say,” 
at the time claimed by appellant, by the certified copy 
of the il fee account ” of Felix W. McGettrick, as filed with 
the Clerk of the United States District Court of Vermont, 
which shows that there was a warrant issued for the 
Chinaman named in said certificate, at the time specified 
therein, and that there were witnesses produced at said 
trial and paid for their attendance and the names of said 
witnesses were Moy Loy, St. Albans, Vt., J. A. Kelly, 
Burlington, and Chin Goon, New York (Rec., p. 20). 

Lee Woy is corroborated by said account as to the fact 
that there was a trial in that it shows that two Chinamen 
were summoned and testified at said trial, that said China¬ 
men were named Moy Loy and Chin Goon, and that 
there was a trial of a Chinaman, called 11 Chin Leong • 
Say,” on May 26, 1897, by Felix W. McGettrick; and 
on said point said witness is also corroborated by the 
report of Examiner Plato Mountjoy, who, on behalf 
of the Government, went to Vermont and investigated 
the records of Felix W. McGettrick and interviewed said 
McGettrick regarding the trial of various Chinamen, 
tried before said Cc mmissioner from and including April 
to and including June, 1897; after said investigation said 
examiner reported to the department that he was of the 
opinion that the Chinamen whose names appeared in the 
accounts of said McGettrick were tried as claimed by 



McGettrick, and among these Chinamen so tried ap¬ 
peared one named “ Chin Leong Say.” 

While these records, of themselves, are not conclusive 
of the fact that the appellant was actually tried, and the 
question of his right to he and remain in the United 
States was actually determined, they were and are corro¬ 
borative of the testimony of appellant and his witness 
Lee Woy, as to such facts, and were, therefore, admissible. 

In the light of the positive testimony of appellant that 
he was arrested and tried at such time and place, and of the 
testimony of Lee Woy that he was present at the trial and 
saw and knew that the appellant was a defendant at such 
trial and that he was discharged, and of the further testi¬ 
mony of Lee Kim that he was living in the house with 
appellant’s parents when appellant was born, and that 
appellant was named Chin Suey W ah, alias u Chin 
Leong Say,” said documents became and were material 
evidence and as such should have been admitted in evi¬ 
dence and considered by the court as tending to corrob¬ 
orate the appellant and his witnesses upon the question 

of a former trial. 

The Government introduced no evidence contradicting 
the appellant or his witness Lee Woy; they and each of 
them were unimpeached, and upon such matter their e\ i- 
dence was affirmative, direct, competent, and ad¬ 
missible, and when taken in connection with said record 
evidence, made the said documents competent and ad¬ 
missible and entitled them to consideration in passing 
upon the question as to whether appellant had been 
previously arrested and tried upon the charge of being unlaw¬ 
fully in the United States. Nor was there anything in the 
testimony of appellant or his witnesses inconsistent with 
truth, or contradictory as to such facts, or that would 
justify the court in discarding or rejecting their testi¬ 
mony as unworthy of belief. If their testimony was un “ 
contradicted and consistent with truth, we submit it was 



entitled to full credence, and had such credence been given 
to the testimony as it was entitled to receive, appellant 
should have been acquitted. 

There is only one theory upon which the testimony of 
the appellant and his witnesses could have been discarded 
or rejected, and that was because as the evidence was that 
of Chinese witnesses it was not worthy of belief. Under 
the decisions of the courts, and under such circumstances 
as exist in this case, we submit, there is no authority 
for excluding the testimony of the witnesses as unworthy 
of belief because it was given by Chinese witnesses, such 
fact can not be a discrediting circumstance. 

In the case of United States vs. Lee Huen, 118 Fed., 
443, the court said: 

“The mere fact that a witness for the defendant 
in a proceeding for deportation is himself a 
Chinese person does not render him an interested 
witness within the rule which permits interests 
to be considered as a discrediting circumstance.” 

The certificate issued to “Chin Leong Say ,” on May 
26, 1897, by Felix W. McGettrick, charged that the de¬ 
fendant named therein, “in violation of section - 

of the Revised Statutes of the United States , did unlawfully 
come and was in the United States j” and that upon full 
hearing on said charge , the said District Attorney being 
present, it was adjudged by me (McGettrick) that said 
Chin Leong Say had the lawful right to he and remain in the 
United States and he was accordingly discharged .” There 
was no question raised by the Government as to the 
validity of said certificate, and Lee Woy testified that 
he was present at the trial of the appellant at such hearing 
and tnat appellant was discharged and came with him to 
New York. The appellant claimed that the certificate 
was issued and delivered to him at the time he was so 
tried. Appellant’s right to be and remain in the United 



States appears to have been adjudicated and determined; 
and, since we can not exclude the testimony of appellant, 
or of his witnesses on the grounds that such evidence 
is unworthy of belief because that of Chinese witnesses, 
we submit that the evidence offered at said trial, estab¬ 
lishes the former adjudication of the appellant’s right to be 
and remain in the United States beyond a reasonable doubt. 

Where it appears that a defendant, u after a full hear¬ 
ing ,” has been u discharged” by a United States Com¬ 
missioner, the courts hold that such is a disposition on the 
merit, and such findings are final. 

In the case of United States vs. Yeung Chu Keng., 140 
Fed., 748, the court said: 

“In the absence of fraud or gross irregularity, 
the decision of a United States Commissioner, 
that a Chinese person proceeded against before 
him for being unlawfully in this country is en¬ 
titled to be and remain in the United States, and 
ordering his discharge, after a hearing regular in 
form, is conclusive, and such perspn can not be 
again apprehended and proceeded against. . . .” 

This case reviews this question at considerable length 
and cites a number of authorities therein in support of the 
court’s ruling. 

There was no contention that the certificate which ap¬ 
pellant claimed and had in his possession had been 
obtained by fraud, nor was there any contention that the 
Commissioner issuing said certificate had issued it in 
fraud of the rights of the Government. In fact, the 
Government did not even question, in the remotest way, 
the regularity of the former proceedings, or the validity 
of the said certificate, or the genuineness of the signature 
of Commissioner McGettrick affixed thereto. 

Lee Woy having testified that he was present at such 
trial and identified the appellant as the defendant at such 
trial, and not being impeached or contradicted, the court 
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erred, it is submitted, in not admitting the said certificate 
in evidence, as well as in not admitting the certified copy 
of the “fee account” of said McGettr.ck which related 
to the trial of the defendant named in the said certificate 
and as to whom the appellant in this case has been identi- 
fied as one and the same person. It is, therefore, su - 
mitted that the court erred in not holding that the former 
trial of appellant and the findings of the Commissioner 
at said trial were final, and that appellant could no 
again be tried upon the charge of being unlawfully in t e 
United States, as that question had been judiciously e- 
termined by the said Commissioner in the said former 

^IiTthe'case of Harrison vs. Remington Paper Co., 199 
U. S., 607, same case in 140 Fed., 385, the court he d. 

“When a suit is upon the same cause of action 
and between the same parties as a former'suit, the 
judgment in the former is conclusive in the latter 
as to every question ^which might have been pre¬ 
sented in the former.” 


The evidence in this case affirmatively shows, first, 
that the appellant was arrested and tried in \ ermont 
in May, 1897; second, that he was discharged after a 
hearing; third, the certificate, which ought to have been 
admitted in evidence, conclusively shows that the de¬ 
fendant arrested and tried at said time, was arrested and 
tried upon the charge of “being unlawfully in the United 
States,” and that after a full hearing, the court found that 
he was here lawfully in the United States, and had a right 
to be and remain therein and therefore discharged him. 
Upon the evidence admitted in this case and upon the 
face of the certificate and fee account rejected, there can 
be no question as to the identity of the defendant and 
the charge or complaint in said former suit, and the iden¬ 
tity cf the defendant and the charge in this suit. It is, 
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therefore, submitted that upon this evidence the court 
erred, first, in not admitting the documentary evidence 
rejected, and, second, in not dismissing the proceedings 
against defendant and discharging him on the grounds 
that his right to be and remain in the United States had 
been previously adjudicated by a competent tribunal 
having jurisdiction to hear and dispose of such a question. 

Birth and Citizenship in United States. 

As to the fact that the appellant was born in the United 
States and by reason thereof was a citizen of and had a 
right to be and remain therein, the evidence of the ap¬ 
pellant himself shows that his parents both 11 told him 
that he was born in the United States',”' that his “ mother 
told him that he was born in San Francisco , California .” 
This evidence is admissible as tending to prove such fact 
and was admitted without objections, and was not, in 
anywise, contradicted or impeached. Appellant is cor¬ 
roborated as to his place of birth by the witnesses Lee 
Kim and Lee Woy whose testimony is positive, direct, and 
conclusive on such point. 

Lee Kim testified that he came to San Francisco, Calif., 
in 1867, and that he lived in the same house occupied by the 
parents of the appellant for about two years , that said house 
was located on Dupont Street, that he was living there 
when the boy was born, and lived there after his birth, 
and saw him frequently thereafter; that he had lived in 
that house about six months before the baby boy was 
born to the parents of appellant and that said boy was 
named Chin Suey Wah, alias Chin Leong Say, (which is the 
name in the certificate), and knew his father and mother, 
and that some years after the boy’s birth he saw him in 
China with his parents when on a visit to China; that 
the said boy was about 13 years old at the time he saw him 
in China; and that he knew him to be the same boy born 
in San Francisoo s'pme yeans prior thereto. 
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Lee Woy testified that he liyied on Dupont Street, in 
San Francisco, Calif., in a house next to the one occupied 
by the appellarit’s parents, and that he saw the boy when 
about 2 years old and thereafter frequently saw him wit 
his parents in the house occupied by them, and that some 
years alter witness had left San Francisco, and on a visit 
to China, he there saw the boy and his parents; that while 
he lived next door to the boy’s parents in San Fiancisco 
he visited the family frequently for about five years an 
that the boy’s father was a Chinese merchant; t a e 

knew the boy’s mother. 

Said witnesses and appellant give and agree as to the 
names of the appellant’s parents, and the witnesses agree 
as to residence of appellant’s parents in San Francisco, 

and as to the business of his father. . 

There is no inconsistency or contradiction in the testi¬ 
mony of these witnesses as to said facts, or as the testi¬ 
mony of appellant as to his parents or as to his birth in the 
United States as stated to him by his parents. e 
testimony on the part of the witnesses is m no wise im¬ 
peached or discredited by any testimony or by any incon¬ 
sistent statements in their own testimony touching any 


material fact in the case. 

Lee Woy, after he saw appellant when a boy of about 
vears, in China, next saw him in Vermont at the time o 
the trial there, and knew him to be the same person, 
immediately after said trial he came with appellant from 
Vermont to New York, and the witness has seen and 
known him since he came to Washington There is no 
material fact or circumstance that can be brought out in 
this testimony that can create a reasonable presumption 
against its credibility, or against the appellant. But 
notwithstanding such, the court refused to give such 
weight and credence to the evidence as should h f r e been 
given, and discarded said evidence in appellant s behalf 
which could only have been rejected on the grounds that. 
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because it was the evidence of persons of Chinese descent, 
it was unworthy of credence. Such action on behalf of the 
trial justice we submit was contrary to the law. 

See U. S. vs. Lee Huen, supra. 

In the case of United States vs. Lee Seick, 100 Fed., 
398, the court held: 

“That the American nativity of a Chinaman is 
to be determined by the ordinary rules of evi¬ 
dence.” 

In the case of Quock Ting vs. United States, 140 U. S., 
501, the court said: 

“It is a general rule that positive testimony as to 
a particular fact, uncontradicted by any one, 
should control the decision of the court.” 

In the case of Moy Suey vs. United States, 147 Fed., 
697, Mr. Justice Grosscup said: 

“The evidence before the Commissioner, and the 
District Court on appeal, consisted chiefly of the 
testimony of appellant himself, and of his uncle and 
cousin. The appellant testified that he was born 
in New York City; giving the name of his father 
and mother, and the name of the Chinese mer¬ 
cantile firm of which his father was a member; 
also the street, and the street number of the house 
in which he lived up to the time he left New York. 
He stated further that he went to an American 
school at Second Avenue and Fifty-ninth Street, 
that he went to a Sunday School. His father hav¬ 
ing returned to China, when he was about ten 
years old, appellant went to live with his uncle, 
giving, in his testimony, the street and number of 
his uncle’s residence, as well as the name of his 
uncle. He came from New York to Chicago, 
according to his testimony, with his cousin, giving 
the name of his cousin, and the place where both 
he and the cousin had worked in a laundry in the 
city of New York. And all of this testimony, so 
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far as the uncle and cousin were connected with 
it was re-enforced by their testimony. With 
slight differences—differences of a character that 
strengthen rather that impeach the credibility 
of the witnesses—the testimony of all the wit- 

ne ‘‘Agaii^t rI this' U the Government has brought 

nothing, either to impeach the credibility of^ the 
witnesses or disprove the probability of t.heir 
narrative! excepting this, that when first ap¬ 
proached by the inspector, appellant refused to 
talk, further then to say that he was a native of the 
United States, but had forgotten the date and 
place of his birth. There is no testimony, fcr 
instance, throwing doubt upon the f“t that there 
was a Chinese mercantile firm of the name statea, 
or of the fact that appellant attended the schools 
named or the Sunday School; or of the fact that 
the street and number named was the residence o 
Chinese twenty-two years-ago, when appellant 
was born; or of the fact that the uncle and cousin 
lived where appellant stated they lived, and were 
engaged in the business that appellant stated they 
were engaged in; or of any other fact upon which 
appellant built up his case of nativity. Indeed, 
upon the testimony presented, were the inquiry 
one respecting the descent of property, or some- 
thing other than deportation dependent upon 
appellant’s nativity, the testimony thus uncon¬ 
tradicted would be accepted by any court as the 
nroven recc rd truth. 

“But the Government claims that under section 
three of the deportaton act, any Chinese person 
or persons of Chinese descent, shall be adjudged 
to be unlawfully within the United states, unless 
such person shall establish, ‘by affirmative proof, 
to the satisfaction of the judge or commissioner, 
his lawful right to remain in the United States, 
and that this provision in some way nullifies 
the weight that would otherwise be given to the 
evidence referred to. Unquestionably Congress 
has power to exclude from out shores aliens °f any 
birth, including the Chinese; and having that 
power has the power also to prescribe the condi- 
tions on which such exclusion shall be exercised. 
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That the conditions prescribed may be hard would 
in a judicial inquiry, be of no moment, for under 
such circumstances the question is not one of 
constitutional right, but of national policy. But 
when a person, physically and politically present 
in the United States at the time he is arrested for 
deportation, claims that he is an American born 
citizen, and resist deportation on the basis of his 
rights of citizeriship, the case is an entirely different 
one. Nativity gives citizenship, and is a right 
under the constitution. It is a right that Congress 
would be without constitutional power to curtail 
or give away. It is a right to be adjudicated in the 
courts, in the usual and ordinary way of adjudicating 
constitutional rights. No rule of evidence may 
fritter it away. When such right is in court asking 
for the protection of the law, no question of public 
policy can affect it. The citizen deported is ban¬ 
ished, and banishment is a punishment that can 
follow only a judicial determination in due process 
of law .” 

In the case of El wood vs. Telegraph Co., 45 N. Y., 549, 
the court said: 

“It is undoubtedly the general rule that where 
unimpeached witnesses testify distinctly and posi¬ 
tively to a fact and are uncontradicted their 
testimony should be credited.” 

This principle is supported by the court in the cases 
of— 

Willett vs. Fister, 18 Wall., 91. 

People vs. Tuczkewitz, 149 N. Y., 240-250. 

The established rule is that— 

“Uncontradicted evidence, free from inherent 
improbability, when given by disinterested wit¬ 
nesses, and is in no way discredited, is conclusive.” 

Kavanagh vs. Wilson, 70 N. Y., 177-179. 

Wait vs. McNeil, 7 Mass., 261. 

Lomer vs. Meeker, 25 N. Y., 363. 

Hull vs. Littauer, 162 N. Y., 569. 



Errors as to Orders of Deportation. 

Taking this evidence and giving to it the weight to 
which it is, under the law, entitled, we submit that the 
court erred in finding that the defendant was unlawfully 
in the United States; and it erred in passing an order ot 
deportation in any form; and it erred in passing an order 
deporting the appellant to China, as set out in the assign¬ 
ments of error nifmbered six and eight. 

Under section 13 of the act of September 13th, 18»», 
the appellant was charged with being ‘unlawfully in the 
United States,” and under that section he was tried, 
as shown by the mittimus of Commissioner laylor, 
which appears between pages two and three of the 

record. 

Said Section of said act provides, as follows: 

“That any Chinese person, or person of Chinese 
descent, found unlawfully in the United States, 
Ur its territories, may be arrested upon a warrant 
issued upon a complaint, under oath, filed by any 
party'on behalf of the United States, by any j us 
tice, judge, or commissioner of the United States 
court, returnable before any justice, judge, or 
commissioner of a United States court, or before 
any United States court, and when convicted 
upon a hearing, and found and adjudged to e one 
not lawfully entitled to be and remain in the 
United States, such person shall be removed from 
the United States to the coutry whence he came. 

We submit that under said section, if the court found 
that appellant was “unlawfully in the United States, it 
could order him deported only to the country “whence he 
came,” and to no other country, and that could be only 
that country from which he came when entering the 
United States. 

The evidence in this case shows that the appellant was 
coming into the United States from Canada , and that he 



had been in Canada for some considerable and indefinite 
period of time before entering the United States at the 
time of his arrest at Richford, Vt., in May, 1897. The 
appellant testified that when he returned, or came back 
from China he was “eighteen or twenty” years of age. 
The evidence of Lee Woy shows that at the time of the 
trial in Vermont appellant appeared to be “thirty years 
of age. This evidence indicates that he had possibly been 
in Canada some ten years before his arrest. There is no 
other evidence in the case touching the perio d of time ap¬ 
pellant was in Canada, or the places at which he lived 
while in Canada. Canada was, therefore, the country 
“whence he came” to the United States. The mere 
fact that he was a person of Chinese descent does not 
per se establish China as his native country, or the 
country “whence he came ;” for that matter it may be 
shown that he was born elsewhere, as in this case the evi¬ 
dence shows he was born in the United States and not 
China. If appellant was fpund to be unlawfully in the 
United States by Commissioner Taylor and subsequently 
found by the justice, in the District Court of the Supreme 
Court of the District of Columbia, to be unlawfully 
in the United States, under the law and evidence in the 
case, the orders of deportation should have provided 
that he be deported to Canada as the country “whence he 
came” and not to China as they did. 

If our interpretation of this statute is correct, we sub¬ 
mit that Commissoner Taylor, even if correct in finding 
that he was unlawfully in the United States, erred in 
ordering appellant deported to China as the country 
“whence he came;” and a fortiorari, the presiding justice 
of the District Court of the Supreme Court of the District 
of Columbia erred in affirming the order of said Commis¬ 
sioner, and said justice further erred in likewise ordering 
appellant deported to China as the country “whence he 
came,” evten though correct in finding appellant was un¬ 
lawfully in the United States as charged. 
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Continuous and Undisturbed Residence in a Country 
a Circumstance Tending to Establish Right to be 
And Remain Therein, 

We submit, further, that where the evidence shows that 
a defendant in cases of this character has been domiciled 
in a country for a period of years, without molestation, 
such fact should be taken into consideration, in connection 
with all the evidence in the case tending to show his right 
to be and remain therein, and should be considered at 
least as a circumstance tending to establish the right of 
such person to be and remain in such country. 

The law does not presume violations of its mandates in 
the absence of evidence tending to establish violation; 
nor does the law presume that the Government, through 
its officers and agents, has been guilty of negligence in the 
exercise of proper diligence in enforcing the law. 

The law will, therefore, presume that its officers and 
agents have discharged and are discharging faithfully 
their duties. Hence, the appellant is entitled, in this 
case, to the benefit of the presumption which arises 
in his favor from the fact that he has been in the United 
States for a number of years without having been 
disturbed or annoyed, or arrested on the charge of being 
unlawfully in the country. Hence we claim that this cir¬ 
cumstance should be taken into consideration with the 
other evidence in the case as tending to establish his 
right to be and remain in the United States. 

The court should also note that the statements which 
appellant made to the inspector on March 3,1914, and the 
evidence given before the Commissioner between the 
3rd and 26th day of March, 1914, the Government 
had every opportunity to investigate and determine 
whether false or true; and yet, when the case was tried 
df novo in the District Court commencing on the 10th 
fndTdine on the 13th day ol April, 1914, the Govern- 
ment produced no evidence in anywise contradicting the 


statements dr testimony of appellant or of his witnesses, 
although it had more than a month in which to verify 
the statements made by appellant to the inspector on the 
3i;d day of March, 1914. The fact that the inspector 
had such an opportunity to investigate and yerify the 
statements and testimony of appellant and his witnesses 
and failed to produce any witnesses or evidence directly 
or indirectly contradicting appellant or his witnesses, and 
failed to impeach appellant or his witnesses by any other 
method, is another circumstance, we submit, which the 
court should take into consideration in determining how 
much weight or credence should be given to the testi¬ 
mony of the appellant and his witnesses upon the ques¬ 
tion, first, as to his former arrest and acquittal, and, 
second, as to his birth or nativity in the United States. 

With all of the machinery which the Government 
commands for investigating one charged with violating 
the law, it is comparatively an easy task for the Govern¬ 
ment to establish the falsity, if falsity exists, of the 
testimony of a witness; and if it fails to produce evidence 
which will contradict or impeach a witness, such failure 
will justify a strong presumption of truth on the part of 
such witness or witnesses. 

As against all this showing in behalf of appellant, the 
Government undertakes to rely upon certain presump¬ 
tions arising from the fact, (1) that there is no photo¬ 
graph attached to the certificate which appellant had and 
claims was issued and delivered to him at the conclusion 
of a former trial by a United States Commissioner; (2) 
that said certificate does not disclose all of the names of 
appellant; and (3) that certain alleged immaterial state¬ 
ments in appellant’s statement of March 3, 1914, dis¬ 
credit appellant as a witness; but, we submit that the 
witnesses Lee Woy and Lee Kim, who are unimpeached 
and uncontradicted, supply the evidence necessary, in the 
absence of the photograph on the certificate, to connect 
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the appellant and identify him with and as the defendant 
named in said certificate. This evidence, after com¬ 
pletely supplying what the photograph should have dis¬ 
closed, goes further, and establishes affirmatively the fact 
that appellant was born in San Francisco, Calif. Such 
fact being affirmatively established by the testimony of 
Lee Kim and Lee Woy, we have the fact legally deter¬ 
mined by a United States Commissioner that appellant 
was then and is now lawfully in the United States and 
had then, as he has now, the right to remain therein. 

If appellant is a native born citizen of the United 
States, the fact that his father and mother were, at his 
birth, as now, subjects of the Emperor of China, can in 
no way affect the fight of citizenship of appellant. Ihis 
question has been determined by the Supreme Court of 
the United States in the case of United States vs. Wong 
Kim Ark, 169 U. S., 649, where the court held: 

“ A child born in the United states of Chinese 
descent, who at the time of his birth are subjects 
of the Emperor of China, but have a permanent 
domicil and residence in the United States, and 
are there carrying on business, and not employed 
in any diplomatic or official capacity under t e 
Emperor of China, becomes at the time of his birth 
a citizen of the United States by virtue of the first 
clause of the Fourteenth Amendment of the Con¬ 
stitution.” 


It is respectfully submitted that the court erred in the 
rulings and findings as hereinbefore set out and in passing 
the orders of deportation as specifically set forth herein, 
and that the s,aid rulings and findings of the trial justice 
and the United States Commissioner should be reversed. 

Respectfully submitted, 

CREED M. FULTON, 

JESSE E. POTBURY, 

Attorneys for Appellant 
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No. 2699. 


CHIN WAH, Alias CHIN SUEY WAH, Appellant, 

V8. 

UNITED STATES OF AMERICA. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

Appellant was arrested March 5, 1914, in a laundry in 
Washington, D. C., charged as being unlawfully within the 
United States, and was thereafter tried before United States 
Commissioner Anson S. Taylor for violation of section 13 of 
the act of September 13, 1888 (Chinese Exclusion Law). 
He was found to be unlawfully within the United States and 
the Commissioner passed an order of deportation, from which 
order of deportation (Rec., p. 4) appellant took an appeal 
to the Supreme Court of the District of Columbia, holding a 

lk 




District court, and bail bond was filed. On April 10 1914 
the cause was heard on appeal de novo (Rec, p. 10), 
testimony of various witnesses, including that of appellant 
(Rec p. 8), was taken, and the court, on April 13, 101-1, 
passed an order (Rec, p. 0) affirming the order of the 
United States Commissioner adjudging appellant to be a 
Chinese person unlawfully within the United States, order¬ 
ing appellant deported, and committing appellant mean¬ 
while to the custody of the marshal. An appeal bein„ 
noted (Rec, p. 7), appellant was bailed and the order of 

deportation was stayed (Rec, p. 7). , ,, 

4t the trial of appellant in the Supreme Court of the 
District of Columbia, holding a District court, two witnesses 
were called on behalf of the Government, namely, Chin 1. 
Coy (Rec, p. 10), a Chinese interpreter employed by he 
Department of Commerce and Labor, who had held the 
position about ten years, and Albert R. Archibald (Rec, p 
11) an immigration Chinese inspector employed by the 
Bureau of Immigration, Department of Labor, and who had 
held the position about ten years. Two exhibits were offered 
bv the Government and admitted in evidence (Rec p. 12) 
namely, some shorthand notes taken by ^.Archibald and 
a tvpewritten transcript thereof made by Mr. Archibald. 
The latter exhibit was read in evidence (Rec, pp. 12, 13, 
14 and 15) The Government rested its case after the tes- 
timonv of these two witnesses, the introduction of the notes, 

and the reading of the transcript (Rec, p. 16). 

The testimony of these two witnesses with reference to 
the? e two exhibits is the following: The transcript ,s a cor¬ 
rect transcript of the shorthand notes transcribed on the 
dav following the day when the notes 'vere made (Rec, B 
12) The shorthand notes were made by Mr. Archibald o 
the premises where he found the defendant and on the day 
of the arrest (Rec, p. 10). The notes correctly set down 
(Rec D. 11), when they were asked (Rec, pp. Iffi 11 )’ 
ouestions put to the appellant in English (Rec, p. 10) y 
Mr. Archibald, which questions were translated into Chinese 
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to the appellant by Chin T. Coy (Rec., p. 10), and the notes 
correctly set down, when they were given, the English trans¬ 
lation to Mr. Archibald by Chin T. Coy, of the answers given 
by appellant in Chinese (Rec., p. 11) to the several ques¬ 
tions asked and translated as aforesaid. After all the ques¬ 
tions had been asked and answered, the notes of the ques¬ 
tions and answers were read over, one by one, to the appel¬ 
lant, through the interpreter, who interpreted correctly 
(Rec., p. 11). The appellant was asked if they were cor¬ 
rect. He answered “Yes” (Rec., p. 11). Mr. Archibald 
then swore the appellant to the statement, and appellant 
signed his name in Chinese characters to the shorthand 
notes (Rec., p. 11). 

Appellant was arrested after he signed the shorthand 
notes (Rec., p. 11). 

On the day of the arrest Mr. Archibald and Chin T. Coy 
together entered the laundry and found the appellant labor¬ 
ing (Rec., p. 10). Before the interview reported in the 
transcript exhibit (hereinafter referred to for convenience as 
the sworn statement of March 5, 1914), Mr. Archibald asked 
the appellant if he had a certificate. Appellant said, partly 
in English and partly through the interpreter, that he had 
no certificate; that it was lost (Rec., p. 11). During the 
interview appellant said that he had a certificate, but did 
not know where it was, but thought it was in his trunk in 
New York (Rec., p. 16). 

At the trial of the appellant in the Supreme Court of the 
District of Columbia appellant stood up in court and was 
identified (Rec., p. 10). 

According to the sworn statement of March 5, 1914, 
appellant was always a laborer in this country, and never a 
merchant (Rec., p. 14), and speaks only a little English 
(Rec., p. 15); was forty-seven years old at the time of the 
sworn statement of March 5, 1914 (Rec., p. 12). 

The appellant testified in his own behalf concerning his 
birth place. The appellant in the sworn statement of March 
5,1914, in answer to the question, “Where were you bom?” 





replied, “I don’t know” (Rec, p. 12). Further on in the 
same sworn statement he said his father and mother had 
told him that he was born in the United States, an a 
told him the name of the town, hut that he had forgotten 
the name of the town. They told him that he went back 

to China when he was little (Rec., p. 13). n * ® 
statement of March 5, 1914, appellant said his father had 
been in the United States, but appellant knew nothing abo 
when that was or where. His mother had been out of China 
but appellant did not know where (Rec., p. 13). in tne 
sworn statement of March 5, 1914 (Rec., p. 15), appellant 
was asked, “Who in the United States knows a ^ thin ,® 
about your birth in this country?” and answered, I can t 
tell you of anybody who would know now (Rec p. 1E». 
At the trial in the Supreme Court of the District of Colum¬ 
bia. which will hereinafter be referred to as the trial of April 
10. 1914. to distinguish it from other trials mentioned in 
the testimony, appellant testified that his mother, living in 
China told him he was horn in San Francisco, Californi 
(Rec p. 16); that he himself did not know where he was 
born (Rec, p. 16) ; that he knew two witnesses ln this 
country who knew where he was horn, Lee Wov and Lee 

Kim, both in court (Rec, p. 16). n . . , 

In both his testimony at the trial April 10, 1914, and 

in the sworn statement of March 5, 1914, appellant spoke 
of having entered the United States by way of Canada. In 
the sworn statement of March 5, 1914, he said that he fire 
came to the United States a long time ago, how long he did 
not remember, and that he was eighteen or twenty years old 
then (Rec, p. 13), (reckoning by his age of f o r ^ ven 
veare. he was born in 1867 and entered the United States 
in 1885 or 1887): that on entering the United States he 
was arrested (Rec, p. 13) ; that was in K. S. 20 to 22 (Rec, 
n 13) (these dates are in terms of the Chinese calendar and 
correspond to A. D. 1894 and 1896. respectively) (Rec p^ 
151. In his testimony at the trial April 10, 1914, appellant 
said that the arrest was in 1896 or 1897 (Rec., p. 17), an 




he also said that at that time he received a paper, which was 
shown him at the trial April 10, 1914, purporting to he a so- 
called McGettrick certificate, hearing date May 25, 1897 
(Rec.. p. 17). As to the place of his entry, appellant said 
in the sworn statement of March 5, 1914, that, after landing 
at a place, the name of which sounded like \ ancouver, he 
started in a few days for the United States, stopped a few 
days at Montreal, and starting thence a few hours afterward 
was arrested. Appellant said he did not know the name of 
the town where he was arrested, nor the State (Rec., p. 13). 
Tn his testimony at the trial April 10, 1914, appellant said 
he was arrested at St. Albans, Vermont. The said paper 
exhibited to defendant at the trial April 10, 1914, is dated 
at. St. Albans, Vermont (Rec., opposite p. 20). 

As to his name, or names, appellant in the sworn state¬ 
ment of March 5, 1914, was asked the following questions 
and gave the following answers: 

“Q. What is your name? 

“A. Chin Wall” (Rec., p. 12). 

“Q. How many names have you? 

“A. Chin Suey Wah is my married name. 

“Q* Under what name were you arrested? 

“A. I don’t remember which name I gave, either 
Chin Gue Suey or Chin Sue Wah. May be I didn’t 
give the Chin at all” (Rec., p. 15). 

The interpreter witness, Chin T. Coy, called appellant s 
signature in Chinese characters “Chin M ali (Rec., p. 11). 
In his testimony at the trial, April 10, 1914, appellant said 
that he had three names: “Chin Leong Shue,” “Chin Suey 
Wah,” and “Chin Que Suey” (Rec., p. 16). The paper 
which at the trial, April 10, 1914, was exhibited to the ap¬ 
pellant, purported to be issued to one “Chin Leong Say 

(Rec., p. 17). 

Two witnesses testified on behalf of appellant, Lee Woy 
(Rec., p. 17) and Lee Kim (Rec., p. 18). Lee Woy testi¬ 
fied that he was sixty-two years old, born in China, coming 
to the United States in 1866, and first lived in San Fran- 



cisco, staying there five years (Rec., p. 17). He knew ap¬ 
pellant’s father in San Francisco, and lived next door to 
appellant’s father there (Rec., p. 17). Appellant was two 
or three vears old when witness first saw him. That was in 
San Francisco (Rec., p. 17). Witness used to visit appel¬ 
lant’s parents once a week (Rec., p. 17). Witness saw ap¬ 
pellant in China when appellant was twelve or thirteen years 
old (Rec.. p. 17). He afterwards saw appellant in Rich- 
ford. or Saint Albans. As to when he saw appellant at Rich- 
ford or Saint Albans, he thinks it was in 1889 or 1890 
(Rec.. p. 17). As to the age of appellant when tried at 
Saint Albans, the witness said (Rec., p. 18) that appellant 
was thirty years old. The witness went to the appellant s 
trial at Richford or Saint Albans, because appellant had 
written a letter to the witness (Rec., pp. 17, 18). Witness 
knew appellant in Washington three years before the trial, 
April 10. 1914. Appellant often went to the witness’ house 
in Washington, and witness was a friend of appellant’s 

(Rec., p. 18). 

This witness says that he heard Mov Lov testify at the 
trial of appellant before the Commissioner in Vermont 
(Ree.. pp. 17 . 18 ), but did not know what he testified to; 
that Mov Loy was there called as a witness for appellant 
(Rec p. 18). Witness said he had known Mov Loy more 
than ten years. He first met Moy Loy at the trial of the 
appellant at Saint Albans; that he did not know where 
Moy Lov then lived (Rec., p. 18). Witness said he stated 
before Commissioner Taylor that Moy Loy lived in New 
York (Rec.. p. 18). Witness said he did not know where 
Mov Loy lives now. Witness said he might have known 
Moy Lov in New York a few weeks before the Vermont trial 
(Rec., p. 18). Witness said he did not know that Moy Loy 
was an official interpreter and lived in Richford, Vermont 

(Rec., p. 18). 

The witness Lee Kim testified that he was sixty years 
old; was bom in China; came to the United States when he 
was thirteen years old, and, while living there, knew a 







Chinaman named Chin Mong Dong, the father of the ap¬ 
pellant (Ree., pp. 18, 19), and his wife, Ng Shee, the 
mother of appellant (Rec., pp. 18, 19); that he saw ap¬ 
pellant’s mother the day before appellant was born, and saw 
appellant the day after appellant was born (Rec., p. 19). 
This witness testified that the appellant was born six months 
after witness arrived in San Francisco (Rec., p. 19); that 
witness lived in San Francisco four years (Rec., p. 19), and 
that appellant was between one and two years old when wit¬ 
ness left San Francisco (Rec., p. 19). Witness testified that 
the name of the baby identified as appellant was Chin Suey 
Wah, or Chin Leong Say. This witness testified that the 
defendant is a friend of his, and that appellant had called 
where witness lived since appellant had been in Washington 
(Rec., p. 19). 

Mr. Archibald, testifying in rebuttal, was asked the fol¬ 
lowing question: “Before Commissioner Taylor did you hear 
the interpreter give this answer to a question which was 
asked of the witness Lee Woy?”—“ T never was at Saint 
Albans’ ”—to which Mr. Archibald replied, “Yes, I heard 
that reply through the interpreter” (Rec., p. 21). 

The witness Chin T. Coy testified in rebuttal that he knew 
Moy Loy (one of the witnesses referred to as having testi¬ 
fied at the trial at Saint Albans, Vermont, in 1897) ; that 
Moy Loy was a Chinese interpreter for the Department of 
Commerce and Labor at Richford, Vermont; that Moy Loy 
had been in that position about seventeen or eighteen years, 
and that Moy Loy was an interpreter at Richford, Vermont, 
at least three or four years (Rec., p. 21). That witness had 
never been in Saint Albans, Vermont; that he knew Moy 
Loy was an interpreter from hearsay, because everybody 
knew he was an interpreter (Rec., p. 22). 

The only direct testimony bearing on the paper purport 
ing to be a certificate issued by Felix W. McGettrick, May 
25, 1897, as to one “Chin Leong Say” (Rec., p. 17), is con¬ 
tained on that page of the record and is as follows: The 
paper was exhibited to appellant, and appellant was asked 
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if he had ever seen that paper before, to which he answered, 
“Yes, sir;” that lie had had it in his possession. In the 
sworn statement of March 5, 1914 (Rec., p. 13), appellant 
spoke of having been given a paper with no picture on it 
at the time that he was released after his arrest, when he 
came to the United States, when he was eighteen or 
twentv years old (Rec., p. 13). In the sworn statement of 
March 5, 1914, appellant also said that the paper which was 
given to him then might be in his trunk in New York; 
that he had searched for it once and could not find it. 
There is nothing in the record to connect the paper thus 
mentioned in the sworn statement of March 5, 1914, with 
the paper which was exhibited to appellant at the trial, 

April 10, 1914. 

Nowhere in the record is it conceded on behalf of the 
Government that the paper (Rec., p. 17) shown to ap¬ 
pellant at the trial April 10, 1914, was in fact signed by 
Felix W. McGettrick. Nowhere in the record is there any 
proof that the paper was signed by Felix W. McGettrick, 
United States Commissioner for the District of Vermont. 

The so-called McGettrick certificate, as offered in evidence, 
is not authenticated in any way, and does not show on what 
ground it was adjudged that the Chin Leong Say, to which 
the paper purports to refer, had the lawful right to be and 
remain in the United States. 

Appellant also offered in evidence, without any supporting 
proof, two documents set out on pages 20 and 21 and insert 
numbered 37 of the record. These are certified copies of 
an account filed by F. W. McGettrick, United States Com¬ 
missioner for the District of Vermont, and a report on said 
account by Plato Mountjoy, an examiner for the Depart¬ 
ment of Commerce and Labor. These papers were not ad¬ 
mitted in evidence. 
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ARGUMENT. 

The Chinese Exclusion Statutes. 

The act of May 6, 1882, as amended and added to by the 
act of July 5, 1884 (22 Stat., p. 58; 23 Stat., p. 115), was 
continued in force for an additional period of ten years 
from May 5, 1892, by the act ot May 5, 1892 (27 Stat., p. 
25), and was, with all laws on this subject in force on April 
29, 1902, re-enacted, extended and continued without modi¬ 
fication, limitation or condition by the act ot April 29, 1902 
(32 Stat., p. 176), as amended by the act of April 27, 1904 
(33 Stat., p. 428). 

The act of July 5, 1884, suspended for ten years the com¬ 
ing of Chinese laborers to the United States, and made the 
coming and remaining after coming unlawful. 

The act of September 13, 1888 (25 Stat., pp. 476-477), 
prohibited re-entry of Chinese laborers, and also, in section 
13, provides in part as follows: 

“Sec. 13. That any Chinese person, or person of 
Chinese descent, found unlawfully in the United 
States, or its Territories, may be arrested upon a war¬ 
rant issued upon a complaint, under oath, filed by 
any party on behalf of the United States, by any 
justice, judge, or commissioner of any United States 
court, returnable before any justice, judge, or com¬ 
missioner of a United States court, or before any 
United States court,-and when convicted, upon a 
hearing, and found and adjudged to be one not law¬ 
fully entitled to be or remain in the United States, 
such person shall be removed from the United States 
to the country whence he came. 

“But any such Chinese person convicted before a 
commissioner of a United States court may, within 
ten days from such conviction, appeal to the judge 
of the district court for the district.” 

2k 


% 
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Sections 2 and 3 of the act of May 5, 1892, provide as 
11 


follows: 


"Sec. 2. That any Chinese person or person of 

Chinese descent, when convicted and ad J l ! d f ed l !" d ®j'. 
any of said laws to lie not lawfully entitled to be oi 
remain in the United States, shall be removed from 
the United States to China, unless he or they shall 
make it appear to the justice, judge, or commissioner 
before whom he or they are tried that he or they are 
subjects or citizens of some other country, m whic 
case he or they shall lie removed from the Tinted 
States to such country: Provided, That in any case 
where such other country of which such Chinese per¬ 
son shall claim to be a citizen or subject shall de¬ 
mand anv tax as a condition of the removal of such 
person to' that country, he or she shall be remmed 

to China. f 

“Sec 3. That anv Chinese person or person oi 

Chinese descent arrested under the provisions of this 

■ict or the acts hereby extended shall be adjudged 

to be unlawfully within the United States unless such 

person shall establish, by affirmative proof to the 

satisfaction of such justice, judge or commissioner, 

his lawful right to remain in the U nited states. 


Section 6 of the last-mentioned act provides that Chinese 
laborers in the United States at the time of the passage of 
the act, and who are entitled to remain in the United States, 
shall apply to the Collector of Internal Revenue of their 
respective districts for a certificate of residence , and that any 
Chinese laborer found after one year from the passage of 
the act without certificate of residence shall be deemed and 
adjudged to be unlawfully within the United States. The 
section allows proof under certain conditions which would 
account for the lack of certificate of residence and establish 
the fact of residence. The time limit of the section is ex¬ 
tended by the act of November 3, 1893 (28 Stat., p. 7), to 

May 3, 1894. . , 

The act of November 3,1893, defines “laborers to include 

laundry men. 



The act of March 3, 1901 (31 Stat,, p. 1093), authorizes 
issue of warrant on sworn statement of an immigration in¬ 
spector. 

The evidence in this case shows, and it was not contended 
to the contrary, that appellant was at all times a laborer in 
the United States; therefore the statutes dealing with Chinese 
merchants and other exempt classes have no direct applica¬ 
tion. 

It was not contended on behalf of appellant that he ever 
had a certificate of residence such as the acts of 1892 and 
1893 require. The paper mentioned in the testimony, the 
exclusion of which from evidence is the basis of assignments 
of error numbers 1 and 5, is referred to as a certificate, and 
purports to be a statement concerning the disposition of a 
complaint against one Chin Leong Say by a United States 
Commissioner. 

The Grounds on Which Appellant Seeks to Show His Right 
to Remain in the United States. 

1. Appellant contends that the evidence at the trial, April 
10, 1914, proves his right to remain in the United States on 
the ground that “he was born in the United States.” If the 
evidence met the requirements of the statutes and the cases* 
this contention might be properly conceded under authority 
of United States vs. Wong Kim Ark, 169 U. S., 649, which 
holds that a child born in the United States of Chinese 
parents, having there a permanent domicile and residence 
and business, becomes at birth a citizen of the United States. 
On the contrary, however, the appellee contends that this 
nativity and citizenship is not proven and that the order 
appealed from should be affirmed. Appellee’s contention 
is urged in the first part of the following argument, which 
also deals with appellant’s points in relation to assignments 
of error numbered 4 and 7. 
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2. Appellant contends that his right to remain in the 
I'nited States has been the subject of a former adjudica¬ 
tion in appellant’s favor, and that, therefore, his present 
appeal should prevail. This contention the appellee opposes 
and argues by way of answer to appellant’s points in rela¬ 
tion to assignments of error numbered 1, 2, 3, and 5. 

The above two contentions are the sole grounds on which 
appellant relies to establish his right to remain in the United 
States, and are the only two points which appear from the 
evidence to furnish the remotest grounds for argument. 
Appellant’s points as to the form of the order of deporta¬ 
tion are met at the end of the following argument, assign¬ 
ments of error numbered 6 and 8. 


The Burden of Proof is on the Arrested Chinese to Show 
His Lawful Right to Remain in the United States. 


The Government proved without contradiction the arrest 
of the appellant, that he is a Chinese, and a laborer. T e 
burden of proof then rested on appellant to show, by affirma¬ 
tive proof, his right to remain in the United States. 

In the case of Chin Bak Kan vs. United States, 18b U. b., 

193, 200, the court said: 


“Bv the law the Chinese person must be adjudged 
unlawfully within the United States unless he shall 
establish by affirmative proof, to the satisfaction of 
such justice, judge, or commissioner, his lawful right 
to remain in the United States.’ As applied to aliens 
there is no question of the validity of that provision, 
and the treaty, the legislation, and the cirfumstances 
considered, compliance with its requirements cannot 
be avoided bv the mere assertion of citizenship. I ne 
facts on which such a claim is rested must be made 
to appear. And the inestimable heritage of citizen¬ 
ship is not to be conceded to those who seek to avail 
themselves of it under pressure of a particular ex- 
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igency, without being able to show that it was ever 
possessed.” 

United States vs. Too Toy, 185 Fed., 839, 841. 

United States vs. Hoy Way et al., 156 Fed., 
247. 

United States vs. Lee Huen, 118 Fed., 442, 
456. 

Lee Yuen Sue vs. United States, 146 Fed., 
670, 671. 

Bak Kvn vs. United States, 195 Fed., 53, 55. 

For a discussion of the opinion in Moy Suey vs. United 
States , cited and quoted in appellant’s brief, see opinion in 
Too Toy vs. United States, 185 Fed., 840, 814: 

“In Moy Suey vs. U. S., svpra, the court says that 
a citizen who has never gone out of the country may 
not be banished without judicial decision. This, it 
seems to me, involves two difficulties: First, it begs 
the question by assuming that the applicant had in 
fact always been within the country which after 
U. S. vs. AVong Kim Ark, 169 U. S., 649: 18 Sup. 
Ct., 456; 42 L. Ed., 890, would involve his citizen¬ 
ship; and, second, it assumes that a citizen’s rights 
are different after he leaves the country from what 
they are while in it, which, as T have already said, 
is not the law. A citizen, like any one else, must 
submit to that determination, if it be a reasonable 
adjunct to an admitted national power. Therefore I 
affirm the holding of the commissioner that the de¬ 
fendant must affirmatively show that he was born 
within the United States.” 

The Sworn Statement of March 5. 191Jf, IFas Properly a 
Part of the Case to Be Considered by the Court Below. 

This statement contradicts in important particulars appel¬ 
lant’s later testimony, which he had opportunity to con¬ 
sider and prepare. It also casts suspicion on the testimony 
of the two Chinese witnesses called on appellant’s behalf. 
The language, therefore, of the opinions cited below, con- 





cerning precisely the same class of evidence in the same kind 

of cases, applies to the fullest extent. 

In Guan Lee vs. United States , 198 Fed., 596, 599, de¬ 
fendant testified that he was born in San Francisco, and 
gave details of his after-life in the United States. He was 
corroborated by other witnesses. A statement taken under 
circumstances similar to those in this case was read in evi¬ 
dence. The court said: 

“From the printed record of the testimony as so 
summarized, and without seeing the witnesses, the 
evidence would seem to show enough, perhaps, to 
iustifv appellant’s right to remain in the country 
were it not for the testimony of the interpreter and 
inspector, as to appellant’s statements when he was 
arrested. Almost everything in the rest of the evi¬ 
dence is flatly contradicted bv his^ statement, except 
he savs he was born in California. 

%J 

The order of deportation was affirmed. 

In Bale Kun vs. United States, supra, the statements were 
similarly taken of two defendants. The court said: 

“Fach appellant contradicted his statement in a 
large measure at the trial and a number of other 
witnesses testified on their behalf; some of their 
statements being simply hearsay. ^ hen all the 
testimony is considered it is distinctly conflicting. 

In Prentis vs. Sen Leung, 25, 28, the court says. 

“No reason is perceived why appellee can claim 
that he was taken advantage of or why he was un¬ 
able to tell the truth on the first examination. I he 
second though, taken after advice of counsel, cannot 
have the probative weight that initial and umn- 
structed statements have under circumstances such 

as here exist.” 

In United States vs. Too Toy, supra, the court says: 

“I am certainly not satisfied by the evidence. All 
the witnesses are' nearly connected with the defend- 
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ant, and have a natural bias in his favor. This in 
itself might not be enough to justify me in disre¬ 
garding it, were it not for the contradictory state¬ 
ments made by the defendant himself and his 
brother. Unless these are to be discredited, they are 
conclusive. I do not think I ought to disregard the 
testimony of the inspector, who was present at the 
time and whose contemporaneous notes are an un¬ 
doubted record of what the defendant and his brother 
said, provided the inspector himself and his inter¬ 
preter be not perjured. Allowing that his position 
may have given him some interest in securing con¬ 
victions, it would attribute to him a singular base¬ 
ness to assume that he had put down at the time 
what he knew to be false. Of course, the interpreter 
might similarly have misstated the answers, but the 
motive is nothing like so powerful as that of all the 
defendant’s witnesses. I do not think that such an 
admission should be discredited. It is taken at once 
without preparation, and is the most likely expression 
of the truth. If the Government were called on to 
make a case, the result would be doubtful, but I am 
distinctly proceeding upon the theory that it is not, 
and that the defendant has the burden.” 

The Evidence as a Whole on the Nativity of Appellant is 
Such as to Sustain the Judgment of the Court Below. 

* 

Three considerations lead to the above conclusion, namely: 
(1) The contradictory nature of the evidence directly in 
point and on material points taken in connection with ap¬ 
pellant’s obligation to bear the burden of proof. (2) The 
affirmative evidence that appellant is an alien Chinese. (3) 
It must be clear that the district court reached an incorrect 
conclusion before its decision should be interfered with. 

1. Conflict in the Testimony. 

In one part of his testimony appellant says his mother 
told him he was born in San Francisco. This he said on 
April 10, 1914. But on March 5, of the same year, he said 
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first that he did not know where he was born, and shortly 
afterwards he said his parents told him he was born in the 
United States, but that he had forgotten the name of the 

The evidence shows that this man has had the same chance 
to learn the name of his birthplace as any legitimate child 
has who has talked with his parents. Humanly speaking, 
he was correctly informed on that point and knows the an¬ 
swer as well as he knows his parents 7 names. If we stop to 
consider the contradictory answers given about one month 
apart, it is fair to count it as a probability that both an¬ 
swers’ were knowingly false. The last answer is in line with 
his interest, and is identical with the story told by the ma¬ 
jority of the Chinamen whose cases are cited above. An 
examination of the cases shows that since the San Fran¬ 
cisco earthquake most arrested Chinese claim birth in San 
Francisco. These were matters proper for the court below 
to consider. It is submitted that on all the evidence the 
appellant’s testimony as to his birthplace could have justly 
failed to obtain credence from the court. 

In March appellant said that he could give the name of 
no one knowing anything about appellant’s birth in this 
country. It appears, however, in April that two old friends, 
who had seen much of him for the past three years and who 
were in Washington when he was arrested, were in court 
ready between them to supply the particulars. Had he been 
honest, it would have been a human impulse to give their 
names in the first place. It was consistent with fairness 
for the court lielow to remember the sworn statement of 
March 5. 1914, when the two witnesses were testifying, and 
to consider whether they were truthful when they said they 
knew appellant so well. It is submitted that in hearing 
their testimony the court could well have suspected its un- 
truthfulness. Lee Woy said he knew appellant in San 
Francisco when appellant was two or three years old. Lee 
Kim said he saw defendant there the day after birth. Theirs 
is the only testimony anywhere near directly in point as to 
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appellant’s nativity. In liis own testimony appellant does 
not name these friends as his authority for believing San 
Francisco to be his birthplace. In April he said his mother 
told him. 

Referring to the occasion when he entered the United 
States by way of Canada, appellant in March said he was 
eighteen or twenty years old at the time. It he was forty- 
seven in 1914, he was eighteen in 1885, and twenty in 1887. 
He said he was arrested and tried on entering this country, 
and that the date of the trial was 1894 to 1896. In his 
testimony at the trial April 10 appellant manifestly hoped 
to aid himself through the paper offered in evidence and 
refused, which purports to be signed by Commissioner 
McGettrick. That is dated 1897, and the record shows it 
was read to the trial justice. Appellant then testified that 
he was tried in 1896 or 1897. This particular matching of 
dates is, of course, collateral to the issue of the appellant’s 
birthplace, but it would have been permissible for the court 
to consider it in connection with the evident attempt of the 
appellant to match his testimony in other respects with the 
words on that same piece of paper. The paper refers to a 
complaint and judgment at St. Albans, Vermont. In March 
appellant did not know the name of the town or State where 
he was arrested. In April he said it was St. Albans, Ver¬ 
mont. In March he said his name was Chin Wah, mar¬ 
ried name Chin Suey Wah; that the name he was arrested 
under was either Chin Gue Suey or Shin Sue V ah; that 
perhaps when arrested he did not give the “Chin” name at 
all. In March he signed his name Chin Wah. In April 
appellant gave his names as Chin Lcong Shue, Chin Suey 
Wall, Chin Que Suey. This was evidently an attempt to 
identify himself in his own interest with the name on the 
paper dated at St. Albans in 1897, “Chin Leong Say.” 
The court would be justified in looking on all his testimony 
with suspicion. He might have legitimately refreshed his 
memory from the paper as to the date and the place had he 

3k 
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been there at the time stated, but the paper could not have 
refreshed and altered his memory as to his name. 

The witness Lee Woy comes under the same suspicion of 
having cut his testimony to fit the paper. At the trial, April 
10th he testified that he went to appellant s trial in Ric - 
ford'or St. Albans. But at the hearing before the Com¬ 
missioner he testified he never was at St. Albans- T e 
paper in question mentions the name of Richford, Ver¬ 
mont. The same witness made another bad guess. e 
testified that at the trial in Vermont one Moy Loy testified 
as a witness for appellant, and that he had known Moy Loy 
for ten years, and that he first met Moy Loy at the trial o 
appellant at St. Albans, and that he might have known 
Moy Lov in New York a few weeks before tlie \ ermont 
trial. As a matter of fact, Moy Loy was the official inter¬ 
preter at Richford. It is evident from his evasions that 
the witness never knew Moy Loy. It is apparent where wit¬ 
ness found the name of Moy Loy. It is from the cop> o 
the McGettrick fee account, offered in evidence by counsel 
for appellant, but refused. See the record, page 20 The 
account does not show for whom Moy Loy testified. Henc 
the bad guess. This is collateral to the issue of nativity, 
but the testimony of Lee Woy could hardly escape the deep 
suspicion of the court. Even Lee Kim has cut his testi¬ 
mony to the requirements of the paper. He testified tha 
appellant’s name is Chin Lsong Say, the same as on the 
paper. Appellant himself made no such claim as that. 
Lee Kim. who remembers appellant at the age of one day, 
fixes the appellant’s age when Lee Kim left San Francisco 
at one year, or two years, or three and a half years. Lee 
\V 0 y fixes the date of the trial in Vermont at 1889 or 1890, 
and the age of appellant at that time as thirty years That 
would make appellant fifty-four or fifty-five years old now. 
That would make appellant only seven or eight years older 
than Lee Woy. That would make Lee Woy from nine to 
eleven years old when he first knew appellant and used to 
visit appellant’s parents once a week. The court below 
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could justly consider as part of the case the absurd inaccu¬ 
racy as to dates on the part of all those testifying in behalf 
of the appellant. It was more than inaccuracy; it was care¬ 
less willingness to testify to anything momentarily desir¬ 
able, and it is submitted that the court was correct in decid¬ 
ing that such testimony w T as not capable of sustaining the 
burden of proof. 

2. The Affirmative Evidence That Appellant Is an Alien 

Chinese. 

The affirmative evidence that appellant is an alien Chinese 
is the appearance of defendant, of which the court below 
had the opportunity to judge, and the appellant’s proven 
unreadiness in the English language, which is quite incon¬ 
sistent with his claim of birth and long residence in this 
country. 

3. It Must Be Clear That the District Court Reached an In¬ 
correct Conclusion Before Its Decision Should Be Inter¬ 
fered With. 

The trial court, at the conclusion of the testimony, ruled 
as follows: “I must find that the evidence does not sustain 
this claim that he was born in the United States.’’ 

In the case of Lee Yuen Sue vs. United States , 146 Fed., 
670, 673, the court, in its opinion, says: 

“This testimony explains itself. The court in 
rendering its decision said: 

“ ‘The testimony in behalf of the appellant to sup¬ 
port his claim that he is a native of San Francisco is 
not convincing, and for that reason I am unable to . 
make a finding in his favor.’ 

“The rule in this class of cases is universal: 

“ ‘That the judgment of the district court should 
not be interfered with unless the case shows clearly 
that an incorrect conclusion has been reached.’ ” 
Citing many cases in point. 



The opinion quotes with approval as follows from the 
opinion in the case of Woey Ho vs. United States, 109 Fed, 

888 : 

“ ‘It is true that in all the Chinese cases this court 
has been enabled and taken pains to point out the 
unreasonable, improbable, and unsatisfactory P 01 
in the testimony which justified the trial cour in d,,- 
believing it. This duty, however, rests with the trial 
courts and, in a certain sense, may be said to be 
optional with them. If no reasons are given for 
their action this fact does not of itself furnish a suffi¬ 
cient Sound to justify a reversal. Error mus 
m,.rnntivelv mDear This court cannot assume that 
jCSStfifi** Arbitrarily in » l- 

lieve the testimony of any witness. 

In the ea=e of Bale Kun vs. United States, 195 Fed, 53, 
55, the court, in affirming the judgment of deportation, in 
its opinion, rendered in March, 1912, speaks as follows. 

« * * * Besides, in Chin Bak Kan vs. United 

c t „tea svnra when speaking of two judgments of 
denortation. one of the Commissioner and the other 
of the district court. Chief Justice F ^) ler ,*l ate 4 fi t T ie 
rule thus (186 U. S„ 201; 22 Sup. Ct, 89o; 46 L. 

6< h ‘We are of opinion that we cannot properly re¬ 
examine the facts already determined by two judg- 

me, ‘Ln Tom Hong vs. United States, 193 U. S, 5F7, 
K 99 . 24 Sup. Ct., 517, 520 (48 L. ed., 772), 
Justice Day said in respect of a judgment holding 
that plaintiffs were 'bona fide merchants : . 

‘“It is true that the findings of the Commissioner 
and in the district court in cases of this character 
should ordinarilv be followed in this court, and will 
only be reconsidered when it is clear that an incor- 
rect conclusion has been reached. 

It seems proper at this point to quote in ^11 a ptiragraph 
of the opinion in the case of Quock Ting vs. United States, 
140 U S 417, at pages 420 and 421, which paragraph is 
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incompletely quoted in appellant’s brief and incorrectly cited 
as being at page 501 of the volume. The testimony con¬ 
sidered in the Quock Ting case is described in language 
which would be a good description of the evidence in the 
present case. The quotation follows. 

“Undoubtedly, as a general rule, positive testimony 
as to a particular fact, uncontradicted by any one, 
should control the decision of the court; but that 
rule admits of many exceptions. There may be such 
an inherent improbability in the statements ot a w 1 
ness as to induce the court or jury to disregard his 
evidence, even in the absence of any direct conflict¬ 
ing testimonv. lie may be contradicted by the tacts 
he states as completely as by direct adverse testimony 
and there may be so many omissions in his account 
of particular transactions, or of his own conduct, as 
to discredit his whole story. His manner, too, ot tes¬ 
tifying may give rise to doubts ot his sincerity, an 
create the impression that he is giving a wrong color¬ 
ing to material facts. All these things may properh 
lie considered in determining the weight which 
should be given to his statements, although there be 
no adverse verbal testimony adduced. 

Appellant’s brief states that there is no inconsistency or 
contradiction in the testimony of the witnesses to the facts 
concerning the nativity and early residence of appel ant in 
San Francisco, and declares that the court refused to give 
such weight to the evidence as should have been p\en and 
discarded the evidence in appellant's brief only because i 
was the evidence of persons of Chinese descent and there¬ 
fore unworthy of credence. The statement of facts in the 
brief for the appellee and the analysis of the contradic ions 
contained therein is the first and liest answer to the claim 
of appellant that the testimony is neither inconsistent nor 
contradictory. There is nothing in the record on which 
to base the assumption that the court regarded the testi¬ 
mony of appellant and his witnesses as unworthy o cre¬ 
dence only on the ground that it was the evidence of per- 


sons of Chinese descent. It is submitted that the nature of 
the testimony may he fairly considered as making it un¬ 
worthy of credence, and it is further submitted that the evi¬ 
dence in this case is typical of the evidence in a large num¬ 
ber of cases that have arisen in the different districts and 
circuits under the Chinese exclusion laws. An examination 
of the facts stated in the various opinions quoted herein 
substantiates the assertion. 

The Contention of Former Adjudication Made by Appellant 
Is Shown by the Record To Be Without Ground. 

The appellant tried and failed to introduce into evidence, 
apparently on the theory that it was a court record, an 
unauthenticated writing or “certificate” purporting to be 
issued bv one Felix W. McGettrick, United States Commis¬ 
sioner for the district of Vermont, and, in further substan¬ 
tiation of the claim of former adjudication, he tried and 
failed to get in evidence a certified copy of a Department 
of Justice account of the said Commissioner for fees, etc., 
and a report to the Department of Commerce and Labor of 
an examiner of that Department. The two latter papers do 
not purport in any way to be court records. All three of 
the above-mentioned papers refer to one Chin Leong Say. 

There is. aside from the labored efforts of appellant and 
lee Kim to turn the name of “Chin Sue V ah” to “Chin 
Leong Sav.” no testimony tending to identify the appellant 
as the individual mentioned in the so-called certificate. The 
contention fails, therefore, firstly, because the papers are not 
in their present form admissible to prove a former adjudica¬ 
tion as to any one; and, secondly, because the papers, such 
as they are. are not shown to relate to the appellant. 

If a former adjudication of the question here involved 
could have been fully proven, and this supposition neces¬ 
sarily overlooks the fact that the so-called certificate does 
not state any ground for the adjudication in favor of Chin 
Leong Say, the court would have met with a conflict, by no 
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means settled, as to whether the judgment of a United States 
Commissioner in favor of a Chinese, on the ground of citi¬ 
zenship, can avail that Chinese in a later and different trial. 

Ex parte Lung Wing Wun, 161 Fed., 211. 

Requirements of Proof of Former Adjudication. 

While a United States Commissioner is not a court in the 
constitutional sense and while such tribunal is not, oif 
course, a court of record, he is undoubtedly authorized to 
render a decision, and may, if he choose, keep complete 
records, although it is known that many commissioners 
formerly did not preserve any data that could be dignified 
with the name of a record. These things being true it fol¬ 
lows that where a record has been kept and there is still 
existing an officer qualified to certify to the completeness 
and correctness of said record, it can be proved and intro¬ 
duced in a subsequent proceeding. “The judgment or de¬ 
termination of a court or of an officer thereof authorized to 
render one may be proved in two ways: by the original 
records duly identified; * * * or by a duly certified 

and authenticated copy. 

Society vs. Spiro, 94 Fed., 750. 

O'Hara vs. Railroad, 76 Fed., 718 .” 

U. S. vs. Lew Poy Deiv, 119 Fed., 786, 788. 

In the case last cited the judge pointed out that while a 
United States Commissioner has no clerk “it may be that 
where a certified copy of his record is admissible, if there be 
such a case, his own certificate is then sufficient,” No pro¬ 
vision is made by statute for the proving in courts of the 
United States of decisions rendered by United States Com¬ 
missioners ; but this is true also with respect to the proving 
in one United States court of a judgment rendered in an¬ 
other, and the Supreme Court has held (Trumbull vs. Pay- 
son, 95 U. S., 418), that the record of a District Court of 
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the United States, while not within section 905 of the Re¬ 
vised Statutes prescribing the mode in which records of 
State courts shall be authenticated, is admissible as evidence 
in every other court of the United States, “when duly au¬ 
thenticated bv the clerk under its seal. " Upon the theory 
that the Commissioner is for all practical purposes an offi¬ 
cer of the District Court, although in Chinese cases he acts 
in an independent judicial capacity, it would seem that the 
same principle applies, to wit, that a record of his proceed- 
ings. if authenticated under his seal or hand, is admissible 
as'evidence in any tribunal of the United States. In the 
present case the so-called McGettrick certificate, subject of 
assignment of error numbered I, whatever it is, is not an 
original record duly identified or a duly certified and au¬ 
thenticated copy. The theory of appellant’s brief that the 
so-called certificate was offered to corroborate the claims of 
appellant would not change the requisites for its introduc¬ 
tion in evidence. The “fee account” and the Mount Joy 
letter, the subjects respectively of the assignments of error 
numbered II and III, are not parts of any court record, are 
not the subject of any proof in the record, can only be con¬ 
sidered as having been offered to supplement in some man¬ 
ner the McGettrick certificate or its probative force, and 
really failed of admission into evidence with the failure of 
appellant’s counsel to introduce the certificate itself into 

evidence. 


The Objection to the Admission in Evidence of the So-called 
McGettrick Certificate Was Properly Sustained. 

“If the party offering a record does so in support 
of a plea of res ad judicata * * * the whole 

record so far as it concerns the formal steps must be 
either produced or exemplified, and if exemplified 
the exemplification must show on its face that the 
record is complete and is regular, nor can the record 
be patched with parol. A certificate of the result of 
the record hv whomsoever made is not admissible/’ 
Freeman on Judgments, 4th edition, volume 
2, p. 715. 
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In the case of Ex parte MacFock, 207 Fed., 696, the 
defendant had been denied admission by the Commissioner 
of Immigration, and after an unsuccessful appeal to the 
Secretary of Labor obtained a writ ol habeas corpus. He set 
up in his petition a copy of an alleged certificate by Felix 
W. McGettrick, which is identical with the certificate in the 
present case except that it is dated June, 1896, instead of 
May, 1897, relates to MacFock instead of Ching Leong 
Say, and states that MacFock had the lawful right to be 
and remain in the United States by reason of being a citi¬ 
zen thereof. The so-called certificate in the present case 
gives no reason for the finding that Ching Leong Say had 
the lawful right to remain in the United States. In the 
MacFock case it was contended, on the part of the peti¬ 
tioner, that the certificate issued to him by Felix W. Mc¬ 
Gettrick was a final adjudication of the petitioner’s right to 
admittance. The court said: 

“Is the certificate which was presented a judg¬ 
ment in contemplation of the Exclusion Act? I 
think a reading of the document is sufficient to con¬ 
clusively show that it is not. On its face it shows 
that it is not a judgment. It does not purport to be 
a certified copy of any judgment or record of judg¬ 
ment. It is not a document which could be consid¬ 
ered as evidence by any court or tribunal. It is 
merely a statement that a certain act has been done. 
It does not purport to nor does it in fact fill the re¬ 
quirements of any rule of evidence, state law, or 
act of Congress with relation to authentication of 
records of the United States.” 

In the case of Ex parte Lung 1 oot, 174 Fed., 70, the only 
question at issue raised by the writ of habeas corpus was 
whether petitioner was born in the United States. A cer¬ 
tificate of Felix W. McGettrick, United States Commis¬ 
sioner for the District of Vermont, was presented, dated Feb¬ 
ruary 2, 1897, certifying that on February 19, 1897, one 
Lung Foot was tried on the charge that, in violation of a 
4k 
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section of the Revised Statutes of the United States, “he did 
unlawfully come and was in the United States ’ and that he 
was tried on such charge and “upon a full hearing upon said 
charge * * * it was adjudged by me that the said 

Lung Foot had the lawful right to be and remain in the 
United States and he was accordingly discharged.” The 

court said: 

“This is not a judgment or a copy of a judgment 
or decision. There is no law authorizing such a cer¬ 
tificate or making it evidence * * * It was long 

ago shown before this court that these certificates 
were issued promiscuously by McGettrick for a con¬ 
sideration. A weak attempt was made to show by 
oral evidence that such a trial was had and that it 
was then shown that Lung Foot was born in 
the United States. This alleged fact is not satisfac¬ 
torily proved even if such a judgment can be proved 
by parol * * * The ground of Lung Foots 

discharge if he was tried and discharged, is not satis¬ 
factory shown. It does not satisfactorily appear 
that it "was adjudged that he was born in the United 

States.” 


In the case of the V. S. vs. Lew Poy Dew, 119 Fed., 786, 
the defendant appealed from the judgment of a L nited States 
Commissioner. The appeal rests upon alleged error in re¬ 
jecting a certificate presented by the defendant on the trial 
and offered in evidence. The certificate is absolutely iden¬ 
tical in form with the so-called McGettrick certificate in this 
case being dated at St Albans, Vermont, only five days 
after the certificate in this case and relating to one Lew Poy 
Dew The certificate is identical, even to the point of omit¬ 
ting to fill in the blank left for the notation of the section 
of the Revised Statutes. The court said: 

“The question presented on this appeal is whether 
the certificate above recited was admissible in evi¬ 
dence for anv purpose. The defendant relied upon it 
as evidence or proof that it has been duly adjudicated 
by a competent tribunal or officer that on the 1st day 












of June, 1897, the defendant, Lew Poy Dew, did not 
unlawfully come into, and was not then unlawfully 
within, the United States, and that he had the lawful 
right to be and remain in the L nited States. . 
certificate is not, and does not purport to be, the judg¬ 
ment or decision of the I nited States Commissioner, 
Felix W. McGettrick, or a copy thereof. It is a mere 
recital of certain alleged official acts or transactions 
of McGettrick as United States Commissioner, and 
of certain proceedings alleged to have been had be¬ 
fore him. It is a mere recital of past transactions, 
and is equivalent to a written statement, made and 
signed by the judge of a court, that he had at a cer¬ 
tain time adjudged and determined that certain facts 
did or did not exist, and had given judgment accord¬ 
ingly. This certificate does not purport to he a copy 
or a transcript of any decision made, or of any judg¬ 
ment rendered, in any legal proceeding It is not a 
certificate authorized hv any law, and therefore not 
an official act of said Commissioner. It is not a re¬ 
turn or statement made to any official or department 
of the Government, but merely a roving general cer¬ 
tificate, and is no more evidence in a court of justice 
to establish the facts recited than would be a letter 
from the clerk of a court to the complainant in an 
action that he had entered a judgment, reciting its 
terms, in his favor on a certain day. * * * No 

more loose, dangerous, and unsatisfactory mode ot 
proving the judgment of a court could be devised 
than to permit the introduction in evidence, against 
objection, of the mere unsworn statement of a Com¬ 
missioner that he has made a certain adjudication, 
when there is no statute making it his duty to make 
such a certificate. It is not the best evidence, nor is 
it sw’orn evidence, nor is it made evidence by any 
statute. * * * Evidence was given that this 

man McGettrick was engaged in the business of mak¬ 
ing and selling such certificates. While this fact 
alone w^ould not invalidate this certificate, w^ere it 
made evidence by some statute, it shows the wisdom 
of the rule wffiich requires judgments to be proved by 
the originals or by proved copies, as stated in the 
Spiro Case. * * * The Commissioner was 

neither required nor authorized to make this certifi- 
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cate, and it is doubtful if lie could be punished, should 
it appear that it is false in all its statements. Clear y 
it is not evidence or admissible for any purpose, it is 
unnecessary to consider its effect if admissible. e 
certificate does not state upon what ground or for 
what reasons the Commissioner then determined that 
the defendant was entitled to he and remain in the 

United States.” 


The judgment of deportation was affirmed. 

The Lew Pov Dew case is cited with approval by the Su- 
preme Court in the cafe of A h How et al. vs. V. S .,MSt U.. S.. 
65 78 This was an appeal from a judgment of a United 
States District Court. A United States Commissioner had 
found defendant not entitled to remain in the United States. 
The Government proved that defendant was a Chinese ar¬ 
rested in the United States in 1902, working in a laundry 
and that, he failed to produce a certificate of residence (a 
usual wav of referring to the certificate of registration) pro¬ 
vided for in the acts of 1892 and 1893. The defendant Lew 
Guev. offered parol evidence that he was born in the United 
States and therefore a citizen, and also offered a certificate of 
another United States Commissioner showing a hearing be¬ 
fore him and an adjudication that Lew Guey had the ng t 
to remain within the United States by reason of being a citi¬ 
zen thereof. The court said: 


“4s to the certificate of the United States Commis¬ 
sioner. offered by Lew Guey, it was merely a written 
statement by the Commissioner that a person of that 
name was brought before him on the usual charge, 
and was adjudged to have the nght to remain in the 
United States by reason of being a citizen. Apart 
from the possibility that the Commissioner in the 
present hearing was not satisfied of the identity c 
the party, such a statement is not the certificate of 
evidence (residence) required by^the act of 1892, 
and is not evidence of a judgment. 













’ 




It should be noted that the so-called McGettrick certificate 
in the present case gives no ground for the alleged finding. 

It is submitted that the cases above cited and quoted are 
ample for sustaining the objection to the admittance of the 
so-called McGettrick certificate, and that assignment of error 
numbered I therefore fails and with it assignments numbered 
II and III and V. 

The Order of Deportation Correctly Orders the Deportation 

of the Appellant to China. 

A sufficient answer to the contention of the appellant with 
reference to the assignments of error numbered VI and 
VIII will be found in reading section 2 of the act of 1892, 
quoted in the first part of this argument. There is nothing 
in the record to make it appear that the appellant is a sub¬ 
ject or citizen of some other country than China, except the 
appellant’s claim that he was born in the United States, 
which claim has no hearing on the question raised by as¬ 
signments of error numbered VI and VIII, being the sub¬ 
ject. of other assignments of error. The burden is on the 
Chinese to show he is entitled to be deported elsewhere than 

China. 

. U. S. vs. Sing Lee, 125 Fed., 627, 628. 

17. S. vs. Lee Kee, 116 Fed., 612. 


Lengthy Residence in the United States Is Not a Defense. 

The acts of 1892 and 1893 provide for the deportation of 
Chinese laborers who do not hold certificates of residence 
provided for in the said act. The appellant had not such 
certificate nor does he show by any satisfactory proof that 
he was a resident of the United States before 1892 or 1893, 
nor does he explain why he has no certificate of residence or 
registration. In the case of Ex parte MacFock, supra, it is 
held that the petitioner’s residence of seventeen years in the 







United States cannot avail him. It would be a violation of 
the statute to discharge a Chinese laborer on the sole ground 
of long residence. 

The judgment and order of the court below should be af¬ 
firmed. 


Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney , D. G 
WALTER BRUCE HOWE, 

Assistant U. S. Attorney, D. C 


[ 26508 ] 













